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.
result was further oosts and time assoclated with all such transactions than would have resulted
had SIB nged a U.S, bank for U.S, dollar cotrespondent banking servises, TD Bank's provision
of U.S, dollar correspondent banldng services to SIB In these oircumstances made no
commercial sense and SIB's request for such services was a significant red flag that TD Bank

was required to be aware of and act upon,

18, . TD Bank communicated with other financial institutions, including by way of the SWIFT
messaging system, In the course of such communications, TD Bauk deliberately or negligently
strnofured or presented the information provided to such other financial institutions in a manner
that hid or obsoured the fact that it was, for no legitimate purpose, transacting U.S. dollars on

behalf of an Antiguan offshore bank, SIB, and/or at the-ultimate direction of Stanford,

19. By providing U.S, dollar correspondent bamking services to SIB, and along with the
applicable banking standards end laws pleaded at paragraphs 244 to 317 <ij the statement of
clelu'm, TD »Bénlc becarne subject to U8, KYC and AML statutes and regulations, Such 1.8,
statutes and reguléti‘ons also contributed to the standard practices and procedures that TD Bank
was required to adhere fo in order to act as a ,reasc;nable cottespondent banker i the

clroumstances,

TD Bank's Trade Finance and Treasury Services Revealed Furthexr Red Flags

20, TD Baulk alleges at paragraph 25 of its s’ca’lcement of defence that it provided Bank of
Antigua, Caribbean Star Airlines and Caribbean Sun Alrlines with “fully cash coliateralized
letters of credit". At the relevant times, reasonable Canadian banks would not typlcally issue
standby letters of credit to another bank with the requ»ireme'nt thet they be fully cash

collateralized in addition to a counter-Indemnity, Such collateral is typleally only arequirement
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when the Issuing bank (In thls case TD Bank) conslders the applicant bank for the standby letter
of eredit (in this case STB) to be an extreme credit risk requiting the full cash collateralization of
a contingent liability, The requirements imposed by TD Bank-on 8IB for TD Bank's provision of
the aforementioned letters of oredit indicate that TD Bank had a highly negative view of SIB's

oredit risk position and further indicates that TD Bank was deeply suspicious of SIB,

21, TD Bank also entered into a netting and set-off agreement whérgby SIB customer
déposits were subject to belng set-off in relation to the aforementioned letters of credit, The fact
that TD Bank viewed SIB to bea oredif risk, and the fact that TD Bank used SIB depositor fands
as a form of cash collateral for the letters of credit used to finance a Stanford-owned business, is
fusther evidence of TD Bank's failure to act as a reasonable banker and Its willingness 1o ignore

the red flags indicating that correspondent banking services should net have been provided to

STB.

TD Bank's Alleged Due Diligence Was Inadequate _
22, Contrary to paragraphs 26-29 of TD Bank's statement of defencs, TD Bank's KYC and

AML due diligence was wholly Inadequate, TD Bank's alleged atterpta to Identify whether
investor fimds incoming to SIB's correspondent accounts were from known money launderers i3
insufficient dué diligence {n the ciroumstances and was not in keeping with the standard of a
reasonable correspondent banker, Rather, TD Bank was obligated to act ag a reasonable bank by
adhering to the Applicable Standards as pleaded at par.agraphs 241 to 309 of the staternent of
claim, which required TD Bank 'to conduct enhanced due diliéenoe in respeot of its own client,
SIB, Had TD Bank adhered to such Applicable Standards it would have uncovered the fraud
being committed on SIB of, at a minimum, would have stopped providing correspondent banking

services to SIB or filed suspicious activity reports with the relevant AML regulators,
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23, Contrary to paragraph 30 of TD Bank's statement of defence, there is no contradiction In
the Joint Liquildators' claim, TD Bank wag requited to act as would a teasonable banleer in the
ofrournstances, including by undertaldng ongoing KYC and enhanced AML due diligence on
SIB, Stanfolrd and other Stanford-owned entities, Apart from Stanford and the Other Insiders,,
SIB's -employees, exeoutives and directors were not similarly obligated, did not have the
informatlon available to TD Bank, and did not pnjoy TD Bank's position that allowed it to

require SIB and SFG to provide information,
.24,  Contrary to paragraph 37 of TD Bank's statement of defence!

“(a) Although the red flags regarding SIB and Stanford were assembled by the Joint
Liquidatore‘; aﬁer—tbe—fae’c all of those red flags (and more) were available to TD
Bank throughout the perlod that it provided corresponden’t banking services to
SIB and in many cases for years prior to the collapse of SIB, TD Bank did not
require "2.0—.20 hindsight" to identify those red flags at the material time, To the
contrary, TD Bank was lrequired ta (and in some Instances did) identify red flags
regarding SIB, Stanford and other Stanford-owned entities, and ‘was required o
act as & reasonable correspondent bank in response to those red flags undex both

Canadian and Us, AML statutes and regulations in force at the relevant thnes,

(b)  TD Bank was required to know Stanford's history prior to opening any
correspondent bank accounts for SIB, TD Bank has admitted that it failed to
acquire such knowledge and, 'as a result, failed to act as would a reasonable

banker 111 the clreumstances,
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TD Bank ought to have known that certain U.8. banks had refused to provide

" correspondent banking services to SIB, TD Bank haé admiited that # failed to

acguire such knowledge and, as a result, failed to aet as would a reasonable bank
in the circumstances, Further; In order to act as would a reasonable bank, TD
Bank ought not to have taken any comfort from the fact that certaln other banks
provided services to SIB., TD Bank was required to undertake its own due

diligence on iis own customers,

TD Bank was required to consider the risks assooisted with the signi‘ﬁcal.at
inerease in SIB's correspondent transactions over time, pafcioularly given that SIB
was an Antiguan offshore banlk énd the other risks pleaded and relied ypon by the
Joint Liquidators, The enormous rise in the magnitude of U.S, dollat payments
managed by TD Bank on behalf of SIB should have been noted &g a‘red flag fo
TD Bank's AML functlon, and given the tlsks associatea with the business of
clearing USD from 4 branch in Téronto, the geopgraphic risk of an Antiguan-based
financial institution and the obvious politically exposed person classification of
Stanford, it should have &t a minimum friggered an enhanced due difigence

process on SIB.

Contrary to TD Bank's allegation, the "world" did indeed' "have exi;erience with
multi-billlon dollar Ponzi schemes" during the period %hat TD Bank provided
cotrespondent banking services to SIB, Large scale Ponzi schemes have been
well-known to exist since at least 1920 when Charles Ponzl defravded thousands
of investors of USD $222 million In today's dollars., There are a mﬁltitude of

sxarmples of the revelation of large scale Ponzi schemes since that time and duriﬂg

\
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the time TD Bank provided services to SIB, all of which Indicate that TD Bank's
requirement fo act a8 a teasonable bank included the need to take into account
potential large 'scale frand, partioularly given that SIB was an Antiguan-based
offshore bank owned by Stanford, Such Ponzi schemes occurred within the
international financial services Industry and therefors ought to have been a
conoetn of any prudent correspondent banle, Therefore, having Bernard Madoff as
an example to learn from is wholly unnecessary to determine that large scale
financial frand, including Ponzi schemes, is and was a severe problem faced by
financial instifutions, especially those offering global correspondent ;ban'lcin.g

services,

The Joint Liquidators' Claim is Not Limitations. Barred
25,  Ontarlo's Limitations Act, 2b02, 80 2002, ¢ 24, Sch B (';he “Limltations Aet, 2002") |
requires consideration of whether the “Joint Liquidators' predecessors (the "Former
Officeholders’) actnally discovered the facts giving rise to the Joint Liguidators' claim against
TD Bank prior to August 22, 2009 (the "Limitations Date'), two years prior to the
commencement of the within action, and, if not, whether a reasonable person with the abilitles
and in the circumstances of'the Former Officeholders ought to have discovered such facts by that
date, With their abilitles and in thelr circumstances, the Former Officeholders could not
reasonably have discovered the claim before Angust 22, 2009 and therefore the Joint Liquidators'

claim is not Umitations barred,

26,  In paragraph 10 of TD Bank's statement of defence, TD Bank secks to rely on certain
proceedings arising from SIB's collapse in support of discovery on the part of the Joint

Liquidators. Howevey, there was no action commenced anywhers in the world prior to August
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22, 2009 that alleged that TD Bank (or any other banker, accountant ot lawyet to SIB) acted or
failed fo act In any manner that caused ot contrlbuted to SIB's losses or damages, The actions
referred o by TD Bank, which exclusively include claims not against TD Bank or & Norwich
claim against TD Bank for information, cannot be relled on to suggest that discovery of SIB's

‘claim against TD Banlc ought to have ocourred prior to Augnst 22, 2009,

There Was No Person -Capable of Commencing & Proceeding In Respect of the
Claim Agalnst T Bank Until After the Limitations Date

27, SIB was inoapable of commencihg proceedings, and there was no person capable of
commencing a pr'ooeeding, in respect of a olaim agalust TD Bank on behalf of SIB wntil, af the
earliest, September 11, 2009, Acoordingly, the limitations period did not begin to run until
Septernber 11, 2009, Since this date ls after the date of the commencement of the Joint

Liquidators' claim, August 22, 2009, the Joint Liquidators’ claim is not lUmitatlons barred,

28, On Pebruary 16, 2009, the U.S. Securitles and Brohange Commission (the "SECY)
obtained an injunction preventing SIB from cartying on business and an ordet appointing an
equity recelver over SIB and its affiliated entitles (the "U.S, Receiver")., At that time, the U.S,

Receiver did not seek recognition of his appointment in Canada,

29, On February 19, 2009, the Former Officeholders wete appointed on an emetrgency basis
as joint receiver-managers of SIB and Stanford Trust éompany Lid, ("STC") in Antigua, Soon
after, the High :Court of Justice of Antigua issued an order defining the capaocity of the Former
Officsholders to aot as recelver-managers of SIB and STC (the "Antlguan Recelvership

Order™).
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30,  The Amtignan Receivership Order did not provide the Former Officeholders with the
‘capaciiy required to Investigate or pursue claims against thivd party indlviduals or entities with
which SIB had done business, Accordingly, the Antiguan Recelvership Order did not provide the
Former Officeholders with the capacity required fo Investigate or pursue an action against TD

Bank,

31,  On April 6, 2009, the Former Officeholders recetved an order of the Registrar of the
Quebec Superior Court recognizing their appelntment as recelver-managers in Antigua (the
"Birst Quebec Recognition Order"). However, consistent with the Antiguan Receivership
Order, the First QueBec Recognition Order did not provide the Former Officeholders with the

" capacity required to pursue third party claims in Canada.

32, . Accordingly, while acting ss receiver-managers of SIB, the Former Officgholders did not

have the -c.ap acity required to investigats or pursue third party claims, including agalnst TD Baxzk,

33,  On April 15, 2009, the Former Officeholders wers appointed as joint liquidators of SIB
by the Eastern Caribbean Supreme Court (thc; "Antlgnan Liquidation Order”), As of that date,

the Former Officeholders wereno longer recelver-managers of SIB,

34,  The Antlguan Liquidation Order provided the Foimer Officeholders with the vapasity fo
Investigate and pursue third party clalms on behalf of SIB for the flrst time, In particular, it
provided thaf the Former Officeholders "shall have the right to bring any proceeding or actlon in
Antigua and Barbuda and/or in a foreign jurlsdiction” and "shall have the authority to Initiate,

prosecute and continue the prosecution of any and all procesdings”.
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35,  However, notwithstanding that the Antiguan Liquidation Order provided the Former
Officeholders with the capaclty to investigat.a and pursue third party olalms, as a matier of
Canadian law, the Former Officeholders required recognition of their appointment as liguidators
by a Canadian conrt and an order of & Canadian comt providing the Former Officeholders with
the capacity to pursue third pamlf clalms in Canada, The Antiguan Liguidation Ordet also
expressly aclkmowledged the need for such recognition and approval before the Former

Officeholders could act in forelgn jurisdictions such as Canada,

36, On April 22, 2009, the Former Officeholders -delivered a motion to the Quebeo Superior
Court seeking the recognition of their Antiguan appointn'w.ent' as liquidators and approval to act in
Canada, inoluding.an express request for guthorizati-on "to Institute or continue any present legal
procegdings initlated l?y [SIB] in Quebeo, and generally in Canada®, However, at the same time,
the U.S'. Receiver sought, for the first time, recc;gn{t'ion and ap.proval to act in Canada through his

Canadian representative, Brnst & Young Inc, ("E&Y"),

37,  On September 11, 2009, the Quebeo Superior Cowrt rendéred two decisions and
corresponding orders in respect of the competing motions by the Former Officeholders and the

U.8. Recelver (the "Second Quebec Recognition Order™),

38,  Among pther things, the Second Quebec Recognitlon Order appointed B&Y as interim
recelver of the Canadian assets of SIB and authorized E&Y to inftiate and pursue proceedings in
respoct of SIB In Canada, ‘This was the first thme that B&'Y was recognized and e:mpowered with

the capacity to pursue proceedings In Canada,

39, The Second Quebec Recognition Order expressly excluded the Foxmer Officeholders

from acting in Canada, It provided: "In sach case where [E&Y] takes ény such actions or steps

st
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{Including initiating or pursuing proceedings in Canada), it shall be exclusively authorized and

empowered to do so, to the exclision of the Respondents and the [Former Officeholders],”

40, The Formet Officeholders unsnecessfully appealed the Second Quebes Recogaition
Order, Leave to appeal to ‘the Supreme Court of Canada was then sought by the Former

Officeholders and, later, the Joint Liquidators, However, leave to appeal was denied,

41,  In light of the foregoing, at the earlest, it was only upon the rendering of the Second
Quebeo Recognition Order on September 11, 2009 that there became a person capable of
commencing a procseding in respect of a claim on behalf of SIB against TD Bank, At that time,

the "person-with & claim" was E&Y and not the Former Officeholders,

42,  Following their appointmeni in May 2011, the Joint Liquidators determined that the only
person capable of commencing a proceeding in respect of a ‘clalin against TD Benk in Canada

was B&Y and that B&Y had not yet commenced suoch an action,

43,  Asaresult,on August 19, 2011, the Joint Liquidators sought and received an order of the
Quebec Superior Court authérizing and empowering the Joint Liquidators to"institute and
litigate, in place and stead of B&Y, proceedings agalnst TD Bank in any appropria’ce‘Canadian
jurisdiotion (the "Authorization Order"). The Authorization Order specifically recognizes the
Joint Liquidators as having "the equivalent or substantially similar powers and capacitles than
those of a frustee in banleruptey or other iﬁsolvency holder within Canade” and anthorized the
Joint Liquidators to exerolse those powers and capacities for the purposes of the institution and

Hitgation of the within action-égains’c TD Bank,
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44,  On August 22, 2011, the Joint Liquidators commenced the within action againgt D

Banlk,

45,  On June 12, 2012, the Quebec Superlor Court ordered that, if TD Bank intended to
challenge the validity of the Authorization Order, it must bring a motion in respect of such a
challenge by June 30, 2012, failing which TD Bank would be barred from bringing such a
motion in the future, TD Bank did not move to challenge the Authorization Order, thereby
accopting the validity of the Authorization Order and the capacity it provided to the Joint
Liguidators.

The Fifth Cirentt Ruled That the Fraud Was Not Discoverable Untl August 27,
2008 :

| 46,  Following the collapse of SIB in Febrnary 2009, Stanford, James Milton Davis ("Davié”)
and a small cabal of other inslders were oriminally charged in connection with their involvement

in the frand committed on 8IB,

47,  On Awgust 27, 2009, Davls entered & gullty plea In respect of his oriminal charges
stemaming from SIB's collapse (the "Davis Plea™), The Davis Plea -containe.d & detailed
description of the fraud committed by Robert Allen Stanford ("Stanford"), Davis and the small
cabal of other insiders of SIB, The information contained in the Davis Plea wes not previously

available,

»

48,  Subsequently, the U.S, Receiver commenced a fraudulent transfer claim pursvant to the
Texas Uniform Fraudulent Trangfers Aet, Tex, Bus, & Com, Code §24.001 et seq ("TURTA")
against varlous U.S. natlonal political committees in an actlon styled as Janvey v, Democrario

Senatorial Campaign Committee, Inc, In response, the political committees moved to dismiss
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the claim on grounds that, among other things, it was barred pursuant to the applicable one-year
TUFTA limitation period. However, the political commiitees' motion was finslly dismissed by
the U.S, Court of Appeal for the Fifth.Cirouit in a decision rendered on March 18, 2013, In

dismissing the motion, the Fifth Ciroudt held:

The evidence reflects that upon the Receiver's appointment on
February 16, 2009, it was pot readily evident to him or fo anyone
not privy to the inner worldngs of the Stanford corporations that
these entitles were part of & massive Ponzi scheme perpeirated by
Stanford beginning as early as 1999, Accordingly, the Receiver,
immediately upon his appolntment, took possession of the books
and records of the Stanford corporations, retained Van
Tassel.,.and requested that [FTI} analyze the corporstions' books
and records, discover evidencs from othet sources, and determine
whether Stanford and his corporations had engaged in such a Ponzi
scheme and, If so, to trace the assets of the corporation that had
been diverted and dissipated in the operation of the scheme,

[l .

According to the SHC's complaint, Stanford and Dayis, the only
individuals who knew of the tme naturs of Stanford's onetptions

and the whereabouts of the vast mafority of STBT's supposedls,
multi-billon-dollar _investment ortfollo. had refused to & pear and

27 2008 that Davis pleaded guilty to federal secumties- mail-, and

wire-fraud offenses and in conneotjon therewith disclosed fagts
indicating the frue nature and dwration of Stanford's operation of a
massive Ponzl scheme, The Receiver filed this suit on February 19,
2010, less than one year afier Davis's gullty plea. Thers is no
evidence in the record 1o indicate that the. Recelver .or Van Tassel
had developed or could reasonably have develoved knowledge or
nrobative evidence of the true nature and duration of the Ponzl
scheme prior o Davis's giliy Dlea on August 27, 2009,
Tunderlining added] :

49,  Thus, having consideted comprehensive evidence before It concetning the daunting

olreumstances faced by the U8, Receiver in administering SIB's estate, the Rifth Cireuit held that

the fraud cotnmitted on SIB was not discoverable until August 27, 2009, which is five days after

the Limitations Date, Contrary to its allegations in the within action, TD Bank has previously
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adopted and relied on the Fifth Clrenit's deeision, regarding the date of discavery on multiple

oceasions,

50,  Separately, a class actlon, Roistain et al v, The Toronto-Dominion Bank el al, was
commenced in Texas on behalf of SIB creditors against, among others, TD Bank (the. "'I:exas
Class Action"), An organization composed of SIB credifors known as the "Official Stanford
Investors Commuittee" ("OSIC") subsequently intervened in the Texas Class Action, Flowever,
TD Bank brought a motion seeking the dismissal of OSIC's olaims, including on the basis that

OSIC's TUFTA. fraudulent transfer olaims and two of its tort olaims were li1ﬁitations barred,

51, Inpartioular, sinoe the tims the within action was commenced, TD Bank has taken the

following positions in respect of OSIC's TURTA. claims:

() "n this multi-distrlot litigation, the Fifth Cirouit has now fixed the reasonabls
discovery date for fraudulent transfers as August 27, 2009, based on James

Davis's guilty plea [and] it is the law of the case on this point';

(b) "Tn suin, the Fifth Clroult fixed James Davis's guilty plea on August 27, 2009 as
providing reasonable notice of the fraudulent nature of the Stanford related

transactions and eatities"; and

(c) "In"the Stanford scheme, the Court specifically held that James Davis's guilty

plea, on August 27, 2009, wherein he publicly acknowledged a Ponzi scheme, Is:

the proper Stanford discovery date ... and the Fifth Clreuit has now fixed a clear

discovery date that OSIC surely missed.”
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52, In addition, T Bank has also noted two of OSIC's proposed tott claims — (i) aiding,
abetting ot partieipation in conversion and (i) olvil conspiracy — and taken a position on "the

applicable statutes of limitatlon as to each olaim.*

‘ 53,  As OSIC purported to have been assigned its fort claims by the U.S, Receiver, TD Bank
took positions in respest of when such clalms were discoverable by the U.S, Revelver, With
respect to the two dSIC tort claims, -bot}; of which have a two year limitation period from when
they'were discoverable, TD Benk took the following positiont “Statute expired on Awgust 27,

2011 (2 yeats from James Davis Guilty plea)",

54,  Accordingly, TD Bank has taken the position for its benefit thet olaims ageinst TD Bank
arising fiom SIB's collapse 1'e§uir§i1g knowledge of the fraud committed on SfB became
discoverable upon the Davis Plea on Augt'zst 27, 2009, Like the claims TD Bank has addressed in
the Texas Class Action, the facts giving rl.se to the Joint Liguidators' claim include,, as 4 sfarting
polnt, the fact thet & fraud was committed on SIB, As the Davis Plea was enteted into after the
Limitations Date, TD Bank has iaken a position requiring the conclusion that the Jolnt
. Liquidators' claim was not discovetable before the Limitations Date. At a minlmum, the issues
relevant to the discoverability of the Jolnt Liquidators' clalm are not as simple as TD Bank

pleads in the within action.

55, Asa result, TD Bank cannoet new rely on ifs limitations defence in response to the Joint
Diquidators' claim, The Joint Liguidators plead and rely on the doctrine of approbation and

reprobation.



471

2920 -

A Reasonsble Person with the Abilitles and Tu the Circumstances of tha Former
Officeholders Wonld Not Have Discovered the Joint Liquidators' Clalm Before the
Limitations Date

56,  In the alternative, a reasonable person with the abilitles and In the clroumstances of the
Former Officeholders would not have discovered the facts giving rise to the Joint Liguidators
clalm before the Limitations Date, Acoordingly, pursuant to the Limiations Ack 2002, on which
the Joint Liquidators plead. and rely, the .T‘oint Liquidators’ claim against TD Bank is not

limitations barred,

Knowledge of Certain Facls was Required for Discovery

57.  Contrary to the allegations confalned in paragraphs 7 fo 11 of TD Bank's statement of
defence, knowledge that there was a fraud in respect of SIB's affalrs and that TD Bank was one
of SIB's correspondent banks does not amount to discovery of the Joint Liquidators' olaim,
Further, discovery of a frand was a foundational fact and numerous ofher facts Wers
subsequently required to amount to discovery, The Joint Liquidators edmit that there wete
proceedings commenced and & press release issued as set out in sub—paragraphs 10(a) to 10(g) of
TD Bank's statement of defence. However, the Joint Liquidat.ors deny that those procesdings and

press release demonstrate when a reasonable person with the abilities and in the clroumstances of

the Former Officeholders ought to have discovered the Joint Liquidators' claim agalnst TD Bank,

Knowing that TD Bank provided correspondent banking services to SIB or that Stanford and the

Other Inslders had looted SIB does not constltute knowledge of actionable wrongdoing on the

part of TD Banl,
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58,  For discovery of a claim against TD Bank to oceur, a reasonable person with the abilities
and in the olroumstances of the Former Officeholders first ought to have kuown of the facts

detailed below,

@) SIBsnffered an injury,loss or damage
59, In ihis case, the Injuiy, loss or damage was the financlal loss suffered by SIB. The
determination that SIB had suffered a finaneial loss required an extensive forensic review of
SIB's financial affaivs including a determination of all of SIB's existing assets and outstanding
lisbilities as at the date of fis collapse, This was a time and resource Intensive project made more
complicated by the fact that SIB was a multi-bilion dollar entity that had been in operation for
more than 20 years. It invested money with numerous third parties around the world and owed

labilitles to over 20,000 individuals and entitles,

B) SIB's loss was the resnlt of fraud
60, Tt was necessary to determine that STB's financial loss was the result of the SIB Looting
undettaken by Stanford and the Other Insiders that was assisted and made «poss-ibl’e by TD Bank,
Had 1t been determined that SIB's loss waé- caused by some non-fraudulent ocourrence (for
instance, poor investment decisions), the potential wrongdoers would . presumably have been
completely disfinet from those who in fact caused or knowingly assisted in the SIB Looting and
breaches of fiduciary duty by étanford and the Other Insiders, The d'eterminétion that SIB's {oss
was the result of the SIB Looting undertaken by Stanford and the Other Insiders and assisted by
TD Bank was a necessarily complex task given that the fraud was deliberately undertaken in 2
olandestine manner -‘to avold detection and obscure the frue nature of SIB's affalrs, As detailed

above, TD Banlk has taken the position that the fraud became discoverable on August 27, 2009,
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¢) SIB was the vietim of the fraud, not the perpetrator

.

61, It was anecessary conglderation whether SIB wag the vietim of the SIB Looting or the

perpetrator, This determination was critical to assessing whether there were third party claims,

including against TD Bank,

) TD Bank provided services that were velevant to the undertaking of
the fraud

62, It was neoéssary to determine that TD Bank provided services to SIB and tt.xat those
services were relevant to the undertaking of the fraud, In particular, it was necessary to
determine that TD Bank provided corzespondent banking services to SIB and that such services
facilitated the undertaldng of the fraud, On the othet hand, if TD Bank had provided different

services to SIB that did not facllitate the undertaldng of the fraud, no viable olaim would exlst

against TD Bank.,.

¢) TD Bank's acts o omissions contributed to the loss
63, It was not enough to simply know that the services provided by TD Bank ‘to SIB were
relevant fo the undeftaking of the frand. It was also necessary to determine that, TD Bank's
improper aéts or omisslons contributed to the loss suffered by SIB. In particular, as detailed in
the Joint Liquidators' statement of claim, it was necessary to detetmine that TD Bank should

have known there was no legltimate business purpose for TD Bank's services, that TD Bank had

an exclusive window into SIB's affalrs and/or that there was a multitude of open sourcs .

information in yespeot of, among others, SIB and Stanford, all of which required TD Bank to
terminate SIB's access to TD Bank's facilitles; teport the fraudulent or improper conduct to the
appropriate authorlties and fiseze SIB's accounts, However, TD Bank at all fimes continued

unabated in its provision of banking services to SIB, with the result that the fraud on SIB was
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allowed to continue and cause SIB's loss, Determining that TD Bank failed to act as wag required
in the clrowmstances necessitated a review and anab‘!sis of the information available to TD Bank
and TD Bank's cenduct, which was complicated by the laclk of access to TD Banl's internal
records,

5 A proceeding agatust TD Bank wag an appropriate way fo remedy

SIB's loss
64,  Having determined all of the foregoing facts, it remained to be determined whether a
proceeding against TD Bank was an appropriaie wayto remedy SIB's loss, ‘Glven the mandate of
the Former Officeholders (and the Joint Liguidators) to act in the best interests of STB and its
creditors, and the multitude of potential avenves available to recover finds glven the size of STB
and the extent of its dealings, dgterm-ining that a proceeding against T Bank was an appropriate
way to remedy SIB's loss required exfensive analysis going beyond thg facts qfafiétly relevant to
“the Joint Liquidators' claim against TD Bank but also issues faced by SIB's estate on. the whole,

The Abilitles of the Former Officeholders and the Clreumstances tit Which They
Found Themselves

65,  Between the date of the Former Officeholders' appointment as receiver-managers and the
Limitatlons Date, a reasonable person with the abilities and ip__the oircumstances of the Former
Officsholders would not bave discovered the facts giving rise to the Joint Liguidators' olaim
against TD Bank, The abilities of the Former Officeholders and fhe circumstances in which they
found themselves are outlined below. |

@) The Formeyr Officeholders completely lacked the funding required to
investigate or pursue third paxty claims
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66,  Prior to the Limitations Date, the Former Officeholders lacked access to the funds

necessary to undertake the recelvership and liquidation of 8IB,

67.  Upon their appointment, the only funds initially available to the Former Officeholders for
the administration of SIB's recetvership and liquidation totaled tess than USD $1.1 million, a

miniscule amount in light of 8IB's muiti~billior'1 dollar operations,

68,  The funds available fo the Former Officeholders were further limited by the expenses
being incurred by SIB upon their appointment as receiver-managers. At the time of their
appointment, SIB was spending approzimately USD $400,000 a month on the ongoing expenses

of employee salarles, securitles, amenitles, I'T and maintenance alone,

69, As a result, notwithstanding that the Former Officcholders took all available steps to
reduce the use of funds by SIB's estate (Including not being pald for thelr services), the funds

available to the Former Officeholders wers severely limited and nltimately ran outin July 2009,

70, Only after diligent and oconiested eiforts were the Foxlmcr Ofﬁ¢eholc§ers able 10
successfilly obtain an order from the UX, Court of Appeal releasing the funds required to; ata
minlmum, cover the operational cost necessary to "keep the lights on" for the SIB estate over the
ensuing stx month period, That order was obtalned on August 18, 2009, just four days before the

Limitations Date, and the finds wete not received for soms time thereafier,

71, No reasonable person with the abilitles and in the circumstances of the Former
Officeholders would have used the scarce funds available to investigate third party claims,
particularly without the legal capacity to subsequently commence such claims and, in any event,

without the funds required to pursue such claims,

Laeac 0 N
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b) The Formex Officehiolders were faced with the complex circumstances
resulting from the arrangement of SIB's affairs and s subseqnent
collapse

72, Bven if the Former Officeholders had the funding required to investigate and pursue third
party claims (which they did not), the clicumstances resulting from SIB's collapse were
extraordinarily complex and lmited the Former Officcholders’ ability to readily discover the

facts giving rise to the Joint Liquidators' olaim against TD Banlk,

73, TD Bank's previous position in related litigation acknowledged the complexity of the
oircumstances resulting from SIB's collapse, In partlcular; in response fo OSIC's motion to

intervene, TD Bank took the following position in December 2011

o At first, the alleged International Ponwl scheme involved here
may appeat to oreate "unusual circumstances,” especially when
viewed from Rebruary 2009, when this Court first issued its
original orders, Today, howevet, the view is very different, as one
might expect afler nearly three years of significant activity,

The "clroumstances” must be viewed as of now, when the Motlon
{0 Intervens was actually filed and is pending before the Cowrt, It
is now some thirty~four months since the Reoslvership was
inftlated, Assets have been identified, and tens of thousands of
docurments and -other records have been obfalned and secured.
Witnesses have been Interviewed and deposed, dozens of
fraudulent transfer actions have been initlated, Significant legal
and forensic resources have been made available; the Recelver, his
counsel and the Examiner have been paid milllong in fees, plus
significant expenses for various consultants and experts, as well as
coordination with government agencles and their lawyers, A
numbe of prvate law firms, working on yet to be paid
contingencles, are also sharing the work, All of these personnel
have access to all of the available Stanford records, as well as to
extenstve documentation from a muliitude of third parties,
including most of the defendant banks, While this Is a large and
complex. case, over time it has been organized and staffed with the
neoessary resources approved by the Comt,
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74, This positien taken by TD Bank concerning the clrcumstances resulting from SIB's

collapse olearly acknowledges the chaos resulting from that collapse and the lengthy and

expensive work required to discover third party claims (such as the within action) that resulted,

This position {s contrary to TD Bank's positlon as pleaded in the within action,

75,  Consistent with TD Bank's position in the related litigation, the circurnstances resulting

from STB's collapse included, among other things, the following!

(8)

(b

()

Over the course of more than 20 years, SIB was the victim of a multl-billion
dollar fraud committed by a small cabal of insiders using a complex web of
approximately 130 corporations affillated with SIB and other entities chartered
and operated In more than 50 Jocations spanning fifteen U.8, states and thirteen

countties, inoluding Antigua;

As a result of the magnitude of the operations of SIB and its affiliates, there were
hundreds of millions records rélevant to the Former Officeholders' mandate as

receiver-managers and liquidators, if not mors;

The records relevant to the Former Officcholders' mandate as recelver-managers
and Hquic.!atoés were disorganized and not. centrally kept, Most aotably, many
such records wers not located in. Antigua and at all times priot to the Limitations
Date were neither under the control of nor accessible by the Former
Offioeholders. Purther, SIB's true financial ploture was deliberately kept separate
and apatt from SIB's normal and readily availablé records and many relevant

records were held by third party financial Institutions (ineluding TD Bank);

e
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(d)  The banking records available o the Former Officeholders consisted of records
from all of thé banks that held correspondent accounts for SITB and from banks
that provided other services fo SIB, Such banks (including TD Bank) provided
daily banking records to SIB, which therefore totaled tens of thousands of pages
and detailed tens of millions of transactions, Like SIB's other records, its banking

records were disorganized and not-centrally kept;

(e) In many instances, third party financial institutions that held 8IB's assets upon its
collapse refused to promptly cooperate -and provide the information or records
requested by the Former Officeholders, if they did so :at all, In tuin, the I«;ormer
Officeholders could not: readiiy ascertain the assets and labilitles of SIB in

connection with those fnauoial Insiitotions, For instance, when the Rormer

Officeholders requested that TD Bank provide aceount detalls and balances of

SIB accounts, TD Bank's IaWers initially refused to provide such informntion;

(® | Certain reoords relevant to the Former Officcholders’ mandafe as receiver
managers and Hquidators were unavailable to them prior to the Limdtations Date
‘because those records were held exclusively by the U.8, Department of Justlce In

connection with the etiminal proceedings atising from SIB's collapse;

()  Notwithstanding the Former Officeholders' efforts to negotiate and co-opetate
with the U.8, Recelvet, dus to legal complications, no agreement was reached
between the Pormer Officeholders and the U8, Recelver oonoerning the sharing
of information between the two estates prior to the Limitations Date, Accordingly,

any information exolusively held by the U.S. Receiver relevant to the Joint
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Liquldators’ clalm against TD Bank was not directly accessible by the Former

Officeholders;

The Former Qfficeholders often could not rely on information about SIB's affairs

held by third parties, For instance, unbelnownst to the Former Officeholders, the

" information concerning the value of the assets of SIB held by both the Antiguan

Financlal Services Regulatory Commission and SIB's external auditor, C.A.S,
Hewlett & Co,, had been fraudulently manipulated and nsed to conceal the frand

committed on SIB;

The assets and liabilities of SIB were diverse and complex, For instance, among

many other things:

® Af the time of its collapse in February 2009, SIB had approximately '

25,000 clients located in approximately 113 different countrles with SIB

* certificates of deposit valued at approximately USD 8 billion,

(i)  As detalled st paragraph 62 of the Joint Liquidatore' statement of olaim,
SIB offered six different types of products to customers. There were
distinet terms and conditions for each type of produot, all of which

impacted the extent of the Habilitles awed by SIB to individual customers,

()  As detailed at paragtaph 63 of the Joint Liquidators' statement of claim,
SIBR' also offered investment banking services including public equity

dealings, private placements, mergets and acquisitions, and debt financing,
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all of which were undertalken for an array of clients around the wotld and

which gave rise to distinet assets and liabilitles of SIB,

(lv)  SIB had investment assets with hundreds of financial institutions arownd
the world totaling millions of dollars including equities, bonds, private

equity Investments end -cash,

(v)  SIB held extensive and diverse real property assets in Antigua that gave

rise to unique financial and legal {ssues, and |

(vl)  SIB had extensive other assets ranging from smaller items such as office

furniture and vehicles to debts owing to SIB worth m-illioné of dollars)

'Upon arriving at SIB's offices in Antigua on February 20, 2009, the Tormer
Officeholders found approximately 100 8IB customers in the lobby, These
custorners had travelled to SIB's ofﬂces. from around the world to demand
repayment of theit investments, Those. customers were extremely agitated and
demanding, so much so that S1B personnel were required to seek the assistanee of

the Antiguan police;

Following the appointment of the Former Officeholders as recelver-managers,
SIB's customers from around the world continued to travel to SIB's offices to
demand their tepayments and speak with the Former Officsholders or SIB

petsonnel;

Within the initial months following the appointment of the Former Officeholders

as receiver-managers of SIB, the Former Offlceholdets received move than 15,000
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emalls from SIB customers demanding information on the status of SIB and their

investients, Large numbers of such emalls from SIB customers continved to be

received by the Former Officholders throughout the perlod they acted as

receiver-managers and liquidators of SIB;

Within the initlal months following the appointment of the Former Officeholders
as recefver-managers of SIB, the Former Officeholders also received thousands of
telephone calls from SIB customers demanding information on the status of SIB
and thelr investments, Large numbers of such te]ephéne calls continued to be

recelved by the Former Officeholders throughout the perlod they acted as

recelver-managers and liquidators of SIB;

Upon their appolntment as recelver-managers, the Former Officeholders beoame
responsible, for the apprdximately 90 employses of SIB's offices in Antigua.
Those employses were generally of llmited assistance to the Forl‘ner Officeholders
due to their dismay over SIB's unexpected collapse and, more imjsortantly,
because Information ’mﬁy relevant to the Former Offiosholders' efforts as
receiver-managers and liguidators had been deliberately kept from them, This

restricted the Former Officeholders' ability to investigate and uncover the true

nature of SIB's affairs;

To the extent that SIB's assets wete held In forelgn jurlsdiotions or the Former
Officeholders were required fo act in foreign jurisdictions in order fo complete
thelr mandate as receiver-managers or liguidators, the Former Officeholders weres

required to obtaln vecognition from the courts of such jurlsdictions prior to
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obtaining those assets or otherwise complete thelr mandate. Obtaining such
recognition was a complex process that required the Former Officeholders to
lidentify, refain and extensively coordinate with local coumsel in foreign

Jjurlsdictions;

(®)  Due to legal complications, virtaally all steps taken in forelgn jurisdictions by the
Pormer Officeholders priorto the Limitations Date were vehemently opposed by
the U,S. Receiver, the SEC and the Asset Forfeiture and Money Laundering

Section of the U8, Department of Justice; and

(q) At all times that the -For.malr Officeholders acted ag recsiver-managers or
"h'lqui.dators of SIB, they also acted a8 receiver-managers of 8TC. The receivership
of 8TC gave rise to ‘an extensive number of unique {ssues that required attention
and actions distinet from those taken In respect of SIB,

¢) Tho Former Officsholders' personal abilitles and ecircumstances

Hmited thelrability to readily discover a clafm against TD Bank
76.  Even ifthe Former Officeholders had the fanding requ‘ifed to investigate and pursue third
party claims (which they did not), their personal abilities and clroumstances lmited their ability
to readily discover the facts giving rise o the Joint Liguidators’ claim agalnst TD Bank, Among
othet thi.n_gs, at the time of thelr initlal appolntment, those abilities and clroumstances Included

the following:

(a) The Former Officeholders were citizens of the Unlied Kingdom and were not

citizens of Antigua;
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The Former Officeholders were educated and irained in the Unlted Kingdom in
accordance with the practices and laws of the United Kingdom and not in

accordance with the practices and laws of Antigna;

The Former Officeholders were based in ihe United Kingdom and the vast

majority of thelr professional experience was obtalned in the United Kingdomy;

The Former Officcholders had very limited experfence working in Antlgus,

having undertaken only one previous project in that jutisdiction;

The Former Officeholders had limited knowledge of the relevant laws, personnel

and oustoms of undertaking a receivership or Hquidation in Antigua;

Although the Former Officeholders had experience undeﬁél,chmg receiverships and
liquidations, they had never.undertaken a project the size and scale of the
secelvership and Hquldation of SIB, which (ambeknownst to the Former
Officeholders at that time) had operated for more than 20 yeats and was the

viotim of the second large‘st finanelal frand In history,

The Former Officeholders had no knowledge of SIB's business or-affairs and no
knowledge of the personnel, information or records that they had been placed in

charge of by virtue of their appointment as recelver-managets;

'

The Former Officeholders had no immediate knowledge that SIB had suffered an

injury, loss or damage and, in particular, did not know that SIB had suffered a .

financial loss and was dn fact insolvent, Instead, they lmew only that SIB's

acoounts had been frozen by the U.S, Recelvership Order;
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1) The Former Officcholders had no knowledge or way to immediately determine
that a fraud had occurred in connectlon with SIB and, imporiantly, had no

knowledge or way to immedlately determine that SIR was the viotim of a fraud;

@) Lile with respeot to SIB, the Former Officeholders similarly had no lnowledge
whatsoever in yespect of STC, an entity for which they also served as recelver-

MAanagers,

(k) The Former Officeholders had no or very limited knowledge of TD Bank and, in
partionlar, did not {mmediately know of the location of any TD Bank offices

relevant to éIB or the types ofservioes TD Bank provided;

) The Former Officeholders had no knowledge that TD ‘Bank had provided
ootrespondent banking services to 8IB and similarly had no lknowledge of any

other banling services that had been }provided 10 S1B;

(m)  The Former Officeholders specifically had no knowledge or way to immediately
determine that any services provided by TD Bank to SIB were relevant o the

undertaking of 8 fraud; and

(n)  The Former Officeholders had no knowledgs of any wrongful acts ox omissions of

TD Bank in connection with its provision of correspondent banking services to

SIB.
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d) The Former Officeholders acted with reasonable diligence in the
clrcumstances

77, The actions taken by the Former Officeholders prior to the Limitations Date were

reasonable and consistent with thelr mandate and capacity first as receiver-managers and then as

liquidators, The Rormer Officeholders at all relevant times acted with reasonable dillgence,
particularly in light of the fanding restraints detailed above, For instance, notwithstanding their

ciroumstances, among extensive other actions, prior to the Limitations Date, the Former

Officeholders:

(®) Located and reviewed many of the avatlable records that were relevant to their
mandate ag recelver-managers and liquidators, Including those records held both

at SIB in Antlgua and, to the extent possible, with third parties around the world;

(b)  Interviewed and worked with SIB employees and others In order to understand

SIB's opetations and, in tutn, wadertake the recetvership and lquidation;
(¢) . Investigated and conflrmed the sums owed to SIB's customers and other creditors;

(d)  To the extent possible, located and reviswed the investment assets held by SIB
with financial institutions around the world, including by nndertaliing extensive

correspondence with sueh financial institutions;

(¢)  To the extent pessible, located and revised the dlverse non-Investment assets of
SIB 'held by SIB around the world, including by undertaking any necessary

cortespondence and steps to engage personnel knowledgeable of or responsible

for such agsefs;
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To the extent possible in light of the very Umited funds available, retained and
utilized professionals around the world to take steps on behalf of SIB and the

Former Offiosholders;

Took steps to determine the funds available to the Former Officeholders to
undertake the teceivership and liquidation and, upon realizing that there was
inguffictent funds, took steps to locate further sources of funds and access those

fands;

Ensured the preservation of SIB's operating infrastructure and computer systems,

including by securing and imaging SIB's extensive computet systems and records;

Bnsured regular and responsive communications with SIB creditors, including by
responding to extensive creditor inquires, lssulng regular press releases in both
Bnglish and Spanish, and maintaining a website including information relevant to

the receivership and ‘~1iquidation; :

Bxtensively corresponded and negotiated with the U.S, Recelver with a view to

co-operating and cootdinating the administration of the two estates of 8IB;

Im.ﬁlem ented and maintained a SIB«specific online claims management system,

Sought recognition of their appointment es receiver-managers and liquidators in
jurlsdictions atovnd the world where it was determined that SIB had assets,

hicluding in Céna-da, the U.S,, the United Kingdom and Switzesland; and
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(m)  Took steps further to their mandate ag recelver-managers of STC, most of which

were distinet from the steps required in respect.of S1B,

78, In taking such steps, the Former Officeholders acted properly and consistent with thelr
mandate as receiver-managers and liquidators, They 1'at101;eilly prioritized thelr many competing
priorities and responsibilities and did so in light of the restraints caused by a lack of funding and
lack of information, The Former Officeholders acted consistent with thely role'as court-appointed

officers acting on behalf of SIB's creditors and acted in the most cost-effective manner possible,

79.  In the clroumstances, even if the Former Ofﬁoehélders had spent all of thelr time and
efforts on iivestigating and pursuing third party claims in derelletion of thelr other bigher
priorities, they still wounld ﬁot have disoovm‘eé the facts giving rise o the Jolnt Liquidators' olaim
against TD Banlc. prior to the Lirrﬁtations.Da’te. For similar reasons, even with the benefit of
funding and certain records not avallable o the Formé Officeholders, the U.S, Receiver also did
not discover and could not have discovered with reasonable diligence those facts un’c_ﬂ szafcer the

Limitatlons Date. At all relevant times, the Former Officeholders and the U.S, Receiver acted as

would a reasonable persop in the circumstances,

Conclusion

80, In Hght of the foregolng, TD Bani¢'s defence must fail.
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Date; June 14, 2016
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BENNETT JONES LLP
One First Canadian Place
Suite 3400, 2.0, Box 130
Toronto, ON M5X 1A4

Lincoln Caylor (LSUC # 37030L)
Maureen M. Ward (LSUC #44065Q)
Nathan J, Sheheen (LSUC #602800)

Tel; 416,777.6121/4630/7306
Fax: 416.863,1716

Lawyers for the plaintiffs
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This is Exhibit "U" referred to in the
affidavit of Mareus A. Wide
sworn before me, this ﬁ&wf day of September, 2016.
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A Commissibner for taking affidavits
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Nathan Shaheen

From: Hall, Geoff R. <GHALL@MCCARTHY.CA>

Sent: 14 June 2016 5:59 PM’

To: '‘Conway, Madam Justice Barbara (SCJY'

Co: Lincoln Caylor; Maureen Ward; Nathan Shaheen; Sirlvar, Junior; lvanov, Vladimira M
Subject: TD/Wide - report on status of discovery plan

Attachments: DOCS-#15634224-v1-File_Direction_Order_of Conway_J__ -~ May_13__ 2016.pdf
FilingDate: 14/06/2016 11:47:00 PM

Your Honout;

In a direction you made at a chambers appointment on May 13, 2016 (attached), you asked the parties to report back to
youl by June 15, 2016 on the status of the discovery plan. | write to provide that update, This emall has of course been
reviewed and approved by the Joint Liquidators’ counsel.

We confirm that the Honourable Colin Campbell is willing and abtle to act as a mediator to resolve disputes over the
discovery plan, The parties have agreedthat we would not use Mr. Campbell until we have reached an impasse, which
is not yet the case,

The parties are working on a draft Discovery Agreement and to this end had a very productive face-to-face meeting on
Jure 1, 2016, Both sides left the meeting with “homewark” to follow up on, which is under way, As a result, the
discovery plan is not yet agreed, but we are much closer than we were at the time of the May 13, 2016 chambers

ap pointment,

In the circumstances, the parties suggest that we make a further report to you when we reach an impasse and proceed
to retain Mr, Campbell, or by July 15, 2016 {whichever is earlier).

Thank you for your assistance in this matter,

e s & Geoff R, Hall
g% %;é’“%;? %g%? Partner | Assoclé
£ ] %?a‘ggﬁ Litigation | LItige

T: 416-601-7856
C: 416-315-6423
: 416~868-0673
E: ghall@mccaithy.ca

McCarthy Tétrault LL.P

Suite 5300

TD Bank Tower

Box 48, 66 Wellington Street West
Toronto ON M5K 1E6



This e-mail may contain information that is privileged, confidential and/or exempt from disclosure, No waiver
whatsoever is intended by sending this e-mail which is intended only for the named recipient(s). Unauthorized
use, dissemination or copying is prohibited. If you receive this email in error, please notify the sender and
destroy all copies of this e-mail, Our privacy policy is available at www.nccarthy.ca.

Click here to unsubscribe from commercial electronic messages. Please note that you will continue to receive
non~commercial electronic messages, such as account statements, invoices, client communications, and other
similar factual electronic communications.

Suite 5300, TD Bank Tower, Box 48, 66 Wellington Street West, Toronto, ON M5K 1E6
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This is Exhibit ""V" referred to in the
affidavit of Marcus A. Wide
sworn before me, this _22ud _ day of September, 2016.

A Commissjoner for taking affidavits
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This is Exhibit "W' referred to in the
affidavit of Marcus A. Wide
sworn before me, this W&ﬁ{"’w day of September, 2016.

A Commissjonel for taking affidavits
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Court File No, CV-12-9780-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAY. LIST

BETWEBEN:

MARCUS WIDE of Grant Thornton (British Virgin Istands) Limited
and HUGH DICKSON, of Grant Thomnten Specialist Bervices (Cayman) Ltd,,
acting together herein In their capacities as joint liquidators of
Stanford International Bank Limited

Plaintiffs
- 'an_'d "
THE TORONTO-DOMINION BANEK.
Defendant

DISCOVERY AGREEMENT
(Dated 4s of September 15, 2016)

Treamble.

A,

1

11

Tho Patties (as defined Gelow) have conferred rogaiding matters relating to the preservation,
produstion and s of doetments, Ineluding electronieally wtored. Tnfortmation, and-orgl df 1scovery
in this action, betng CV-12-9780-00CT, (the “Action™),

This Discovely Agreement (the“Agreement”) sots out the Parties® Totmal agreement with
vespect to coriain discovery lssues,

Tiily Agroement Js intended 1o s5ive as the Partios” dscovery plan for the purpose.of gompliance
with Rule'29.1 of the Rules of Civil Pr'odedure {the “Rules™),

Parties
Tite-Parties 46 this Agresment are:

1.1, Marcus Wideof Grant Thornton (Rritlsh Vikgin Istands) t.Iln'ited and Hugh Dickson, of
Gravit Thornton Spectalist Servives (Cayman) Litd:, agting together heteln in their
ocapacities as joint liquidators of Stanford International Bauk Limitedl (the “Joint
Liquidators?); and ‘

1,02  The Toronto-Dominion Bank (*TD Bank®),
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2.1

B,

31

32

33

Purposes of the Agreement

The purposes of this Agreement ate;

211

2.1.2

213

to prepare a Joint:plan for the preservation, production and use-of documents, including
electranically stered information, and for oral discovery, in this Action In order 4ot
(a) ensure an effective discovery pracess, and (b) minimize the time and expense

required for the Parties to cornply with thelr discovery obligations;

to ensure that the steps taken in conneotion with docutnentary and oral discavery in the
Action.are proportionate, taking {nfo account the nature and scope of the litlgation, the
relevance of the available documents, the tmportance of the documents-to thie
adjudication of the case, and the-costs, burden and delay that may be imposed on the
Partiesto deal with electronivally stoted information; and

to Idetitify any areas of disagresment batween the Partios tegarding: (a) the proper
soope of dooumentary discovery inthe Action, ot (b the wrannet in which documents
are to be preserved, produced and used {n the Action,

This Agteement ls made in lfeu of the Parties secking a formal order from the-Coexrt-with. respect:

to the matters ageeed upon. Aty Party may make a mofion to the Courtie eompel anothei Party tb

take the steps.contemplated by the Agresment, and the Parties agree that the Comet may take the

existence of the Agreement inty account i1l detprmining whether to grantthe order sought. The

respondent-ot such a motten may seck to Justify its non-compliance with the-Agreement on the

basis of, among other things, any information that was unknown or unavatlablato the Parky at the

fime the Agreement was entered into.

Breach of this Agreement doos 1ol in.and of itself, give riseto aright to damages or atty-nther

monetaty relief, or to Injunctive relief, although the Partiss agr.e‘é that the Gourt may take any

breach of this Agreement [nte-aceount In exercising its discretion with tespect to costy or other

sanetions, or.on an applicition for injunctive celief,

The Pasties recognize that, as additjonal information becomes available thronghout the Astion, it

may become apparent that () i s impracticable or impossible for a Party to-coniply ‘with the

terms of Agreement, or to do so-ln-a time-efficient or costefficient manuer, ar (b) further steps,
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5.1

5.2

5.3

5.4

500

beyond those set-out in this Agreement, are required in order for a Party to obtaln access to
relevant documerits in the Action, Each Patty agrées to notify the other Patties promptly when it.
knows that {t will not comply with any term-of the Agreement or when It coneludes thatanother
Party should take fuithet sfeps beyond those set eut in this Agreetént, The Parties agree to.
negotiate in good. faith with respect to any amendments to the Agreement requested by a Party on
this basis, and to seek. the assistance of the Honourable Colin .. Campbell .{n' appropriate cases in
order to 1esolve disputes between lte Parties,

Paper and ‘Other Non-Eleetronically Stored Information

bl mprtsh.

The Parties agres that copies-of all producible paper documents wilt be exchanged between the
Partiesupon request in elsotronic fartm in sccordance with Section 12 below or; upon request,
exchanjged between the Parties in paper format, The reatonable cost of hiaking the paper copies 1s
to-be borne by the Party requesting the paper copy.

Exchange of Court Documents Betywoeen Parties

A “Court doopment” Is any document that-a Parly isrequlred to servs on another Party fit
conngotion with the Action, whether pursuant to the Riles, an erdet-of the Court, aprastice
divection; or otherwlse,

The Parties agrea to serye and adeept service.of Court.documents elestroifeally, exespt where it
is Impracticableto do so, whetler due to thie size of the Court dacument or otherwise.

Where a Court dooument has beeni served in paper forny, the Party whoe served the Court
document-agrees to provide 1o the vther Parties-upon request an identical eopy in seaiohuble

electronio forr unless 1t is mpracticable to do so,

The Parties agres to servo Court documetits 11 the followlng format;

| Document 1 Fopmat

{ Schedules:A, Band-Cofthe.  § Delimitod ASCI toxt file,
affidavit of docuinents, and-any | The Patties agtce upon dhe

| other Court doguments | following form of

| consisting of an index ot fable | delimitation: CEV

(1.6, the tablps set out tn the.

Sohedule, not the produdtions
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6,

6.1

6.2

7.1

72

7.3

Mil-n

themselves)

All other Conrt-documents. 1 PDF file

Preseryation of Electronically Stored Information

Without prejudice to the Parties® discovery rights, andwithout limiting the obligation of sach
Party to take reasonable steps to preserve slectronically stoted information known to be relevant,
the Parties have been advised by legal counsel of thelr preservation obligations-and no further
preservation steps.are required at this time,

Nothing in this Agrosment affects the tight-ofany Party to apply to the Cowt for s preservation

otder,

Seope of Potentially Relevant Docwments.

The Partlies agres that televance is defined by the pleadings In the Action. Based on the
infoumation presenthy availabile, the periad of thme relevant toBoth partiesto-the Action fs agreed
to he from 1991 until February 17,2009 {the "Birst Relevant Period™), In addition, the peried of
time relovant ta.the discoverability of the-Joint Liquldators® claim against TD: Bank is from
February 17, 2009 until August 22, 2011 {the “Second Releyant Périod", together with the. First
Relevast Petlod, the “Relevant Periods™), As dotailed further below, the Partles agree that
certain doviments generated after the Relevant Perlods ate also relevant to the Action. because
they-relate to the Parties’ after-the-fact Investigations and reviews of syents thattook place within
the Relevant Perieds.

There are io-geogtaphleal limitations en the relevant records, There are relevant documents in
otherjutisdivtions besides Canada, including, ata minimuw, Antigua and the Unlted States. T
Baiik had ohetations 1n the United States during the Flest Relevatt Perivd and TR Baxk may
therefore hold relevant racords in the United Btates: or other jurisdictions.

The Parties acknowledge that the-furll seope and nature of docutnents held by TD-Bank that are

refevent to the Actlon 1s not known by the Joint Liguidators, and vice versa. The Patties thetefors
agred that nothing 1n this Agreement lindits or-eliminates any obligation on either Party do produce
any document known. £0 be relevant to the othel Party, regatdless of whether such.document is of

a nature-expressly addressed by-this Agreement.
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The Parties have oonferred regarding the sources of potentially relevant documents, Based on the
information preséntly available,-and without prejudice to the Parties' discovery rights, including
the ¢lght of the Partles totake the position that there are further sources of potentially relevant
documents, the Parties have agreed that the relevant dovuments and sources of further potentially
relovant documents are ag describied in ‘Seetions 8 and 9 below.

Identification-of the Joint Liquidators' Relevant Docnments

The Jolnt Liguidaters have power, possession and control of docirments from the following

sourees:

8.1.1 Thé Recommind Database;

812  The Ringtail Databnse;

8.13 The Houston, Texas warshouse cotrolled by the 1,8, Reveiver; and.
814  ThelUSB key provided by the U8, Recoiver to the Joint Liguidators..

Inorder te {dentify the relevant documents coutained 4n the sources listed at Seetion 8.1, the Joint
Liquidaters have faken orwill take the following steps:

B.2.1 The Joint Liquidators will mm the search termg Hsted at Schadule "A" to the. Agreement
inta the Recommind Database and Ringtall Database;

822 The Joint Liquidators will provide TL) Bank with a list of any search terms which return
anumber of hilts whicli they debrh to-be disproporfionate, Tho Parties will meet-and
oonfer in order to agree 10 a mefhod for narrowing the hits to be reviewed, In fhe event
that the. Parlfes are unable to agres oir steh a niethed, or dispute the preportionality of
the nymber of hits returned by any search term, they will seck the assistance of the
Honourgble Colin L. Campbell in-order-to resolve the dispute;

823  TheJoint Liquidators will then revlew the search results i order to fdentlfy all relevant
documents and, to the extent reasonably possible, remove. duplicate documents;

824  TheJeint Liquidators have.mnthe seareh ferms Hsted at Scliedule "B to the Agreement
into the electrente spreadsheet Indexing the records in the Houston, Texas warehouse,
The Joint Liquidaters manually reviewed the search results In order to identify sections
of the spreadsheet potentlally relevant to the Action, The Joint Liguidators then
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undertook a line-by-line review of the potentially relevant sections of the spreadsheet,
whichitesulted in the Joint Liquidators identifying 211 boxes 6r cabinets that appeared
most {ikely to correspond with relevant physical #eeords, The-contents of the 211 boxes
or eabiniets were then reviewed at a high level and all potentially relevant documents
were topied, The Joint Liquidators will undertake a detailed review ofthe copled

deouments to determine whish of those records Is in fact relevant;

8.2.5  "The Joint Liquidators will review the records contalned on the USB key provided by the
U8, Recelver to the Joint Liquidators; and

82,6  TheJoint Linuidators will confor with: the 1.8, Receiver to detetmine whether the TS,
Reoeiver has any fiirther records potentially relovant to the Action, If the U.S, Recelver
does have such recards, the Joint Liguidators will take reasonable steps to obtain and

review those records to identify any refevant documents,

In. addition to the foregoing, and without limiting the fact that relevance is defined by the
pleadings or'Section 7.3 of the Agreement, the Parties agree thet any documerits of the followlug
nature that are in the power, possessionor control of the Joint Liguidators are relevant to the
Avction

831 Al documents relevant to the.fiscoverability of the Jaint Liquidators® claini, including,
but not limited to, documents: reflecting relevant knowledge of and investigation jnto
thie relatiohship betwesn TD Bank and relevant entities listed above, and @y docmhents
produgsd pursuant to meetings with any witnesses or affeoted parties in vonnection with

the matters at issue in this olaim;

83.2  All documents relevant to-the.Jolnt Liquidators® investigation.into any potential thivd
party claims, including the claim agalnst TD Bank;

833  Adl documents related to damages;
8.3.4  All documents-telated to Hability for damages;

R.3.5 All-docmments relevant to TP Banlds elaim that the Stanford Tnternational Bank
(“S1B™) o1 its agents were-contributorily negligent; and
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All slectronie doguinents in the power, possession or control of the U.S, Receiver

relevant 1o the any of the categories listed above,

The Jolnt Liguidators agree to review their physical and electronic recerds in order to identify all

doeuments of the nature described at Ssotion 8.3,

Identification of TD Bank's Releyant Documents

TDBank has power, possession.and contrpl-of dociunents. from the follow‘i’ng sources:

9.1.1

9.1.2

213

9.1.5

Al paper documents and printed electronio documentscollested within the Finanoial

Institutions Greup-at TD Bank, as set out in the letter attached as Scheduls “C* to thig

Discovery Agreement;

All paper documents and prined electronic documeitscollected withiin the Private

Tnvestment Counssl Greup at TD Bank, as set out In Schedule “C” to this Disoovery

Agreement;

Ml relevant dopuments aviilablp to TD Barik as of Bebraary 17, 2009 that were i the.
control of flre custodiang Tisted at Schedyle“ D tp tils Disvovery Agreement;

Al documents in the smail files oft

9}1-411

9.1.4.2

"'9:"']'{4:3
'9..1.4\4

9.14.5

9.1.4.6

Martin Doyle (Viee President, Anti-Money: Laundering CompHance, T
Seourities);

Porry. Metoer(Vice Prosident-and Senier Portfoliv Manager, TD
Waterhouse Private Tnvestmbut-Counsel);

‘Wolfgang Mensch (Managing Director; TD Securities);

Tarjk Muzaffir (Viee President and Diteotor.of Globdl Tratsactions, TIY
Seeprities);

Gooff Rothivell (Vive Progident of Financial Institutions, TD
Seouritios); and

Bill Sebenski (Busingss Head ~ Finanoial Institutions, TD Securities).

The contents ofthe hard. drives of Wolfzang Mersch, Tarik Muzaffar, Geoff Rothwell
and Bill Sebensld.
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9.2 Inorder to fdentify the relevant and produclbie documents containéd in the soutces listed at

Section 9.1, the TD Bank has taken ot will take the following steps:

921  TD Bank will review all paper documents and péhited electronic documents collected
within the Finanolal Tustitutlons and Private Tnvestment Counsel Groups-at TD Bank'in
order to identify gll relevant documents and, to the extent reasonably possible, remowve

duphicats documents;

922  TD Bank agroes that all relevant documents available to TD Bankas of February 17,
2009 that were in the control of the custodians listed at Sohedule “D™ to the Agreement
will be prodused, subject to any claims of privilege;

9.2.3 TD Bank will tun the search terms listed at Schedule "A" to the Agreement iuto the
email files of the TD Bank personnel Hsted dt Section 9.1,4, TD Bank will then review

the seareh. results In arder to identify all relevant documents;

9.2.4  TD Bank will extract the revords contained on the hard drives of the TD Bank
persennel listed at Section 9.1.5. into a searchable-clectronio database and then run the
search terms listed at Scéhedule "E™to the Apgreement into the database. TD Bank. will

then teview the search results in orderto identify all relevant documents;.

9.2.5  TD Bank will provide {he Joint Liquidators with a list:of any seavch terms which return
a numbet .ofhits which it deeims to be dispropotitonate, The Parties will meetand
confer in order to agreo to & method for narrowing the hits to be reviewed, Inthe event
that the Parties are unable to agree on-such.a method, ordispute the proportonallty of
thenumber of hits retured by any seareh term, they will seek the assistance ofthe
Honourable Colin L, Campbell in orderto resolve the dispute; and

9.2.6  TD Bankwill then review the searchresults In orderto identify all relevant doouments

and, o the extent teasoriably possible, remove duplicate documents,

9.3 Inaddition to the foregoing, and without Himiting the fact that relevance fo.defined by the
pleadings or Seotion 7.3 of the Agteement, TD Bank agtees to-make reasonable effortsto identify
documents of the followlng nature:

93.1  All agreementsbetween TD Bank and the following entities:
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93.3

93.1.1

:9!311|2‘

9.3.1.3

9;3-1.»4'

9.3.1.5

9.3.1.6

9.3.1.7

9.3.1.8

9.3.1.9
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SIB;

Robert -Al—len Btanford (“Stanford”);

Antiguan Sun,

Bank of Antigua;

Caribbean Star-Airlines;

Caribbean Sun Adrlines;

Guardian International Bank Limited {*Guardian®);
Stanford Financtal Groupy (“SFG™); and

Stanford Group Company (*SGC?) (collectively the *Stanford
Entities™). '

TD Bauk's provision of banking services to the Stanford Bntities;

TD Bank's:‘Correspoudent Bankirg, Private Investiment Colugel, Prlvate Asset

Management, and Theasury Departments’ @ollectively, the “Relevant TD Bank

Operations™) knowledge of the following categorles of regulation relevant o the

knowledge:

9.33.1

93.3.2

Stanford Brititles that existed in Antigua and the United States duting the First Relevant
Period, and in Moritserrat from 1985 unttl 1990, includiiig steps taken ta gogulre sich

Montserrat statutes, milps and fegulations thiat governed the provision-of
offshore. banking setvioes, ineluding in respect of money Taundering and
eriminal banking actlvity;

U.8. federal and Florlda, Texas and Califoraia state-lovel statutes, tules.
and-regulations pertaining to antithoney laundering (AN nnd
otiminal banking activity that geverned the. representative banldng
offices ¢stablishid by Guardian inMiami, Blorida, Houston, Téxas, and
Californla, and the servioes provided by those. offices;
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9.3.3.3

9,334

w10~

Antiguan statutes, fules and regulations that governed the provislon of
offshere banking setvices (SIB) and onshore banking services (Bank of
Antigua), with respect to AML and eriminal banking activity; and

U,8, foderal and Florfda steite-level statufés, rules and tegulations with
respeet to AML and ctiminal banking activity that governed SFG, $GC

and the foreign trust representative office of Stanford Trust Company,

Lid, located in Miami, Florida,

934  The Relevant ITD Bank Operations’ knowledge of publioly-available information with

respect to the following matters, as they relate to the Stanford Entities, including steps

taken to acquire such knowledge:

9 13'i4.._ ].

'9»3-4«2

9343

93.4.4

93.4.5

9.3:4.:6

9 |‘3 .4 .7

Stanford's personal bankruptey;

Regulatory oversight or evaluation of Montserrat's banking statutes,
rules and regulations in respect of AML .and exbimingl banking activity
freom 1085 ta 1990;

The-reasons Yor which Guardlan shanged its dorleileto Antigua;

Regulatory oversig‘ht-ér evaluation: of Antiguals banking statutes, rules
and ragulations in respect of AML and erimindl banking activity,
tneluding relating to Stanford's involvement with Antigua's.regulatory.

regime;

The tates of return purportedly belig generated by SIB certifioates of
deposit, and how those rates of return compared to those being
genetated: by certificaes of deposit.being Issued by legitimate imajor
finaholal institutions compatible to SIB;

Any declarations that any of the Stanford Entities were high-risk from
an AMIL, perspective, including any declarations that any Stanford
Rntities wepb politically exposed persons;

The.refusal of any other financial institutions to provide banking
services o the Stanford Dntities and the reason for such refusal;
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9.3.4.8 The steps taken by, er knowledge of, the entities that argreferred to In
the Fresh as Amended Statement of Clalir at paragraphe 214-242 with
respect to the Stanford Bntities, specifically:

B) Sociétd Générale Private Banking (Suisse) S.A:

b the 1,8, Seourities and Exchange Commission (“SIC*)
&) Perghing LILC;

d) Forer Lullin & Cle, now Juliug Bar Group Lid.;

8) JP Morgan Chase;

f) Snyder Kem'n‘@y T1C;

2) First. Advantage Investigative Services;

Iy Fidelity Investments;

1) Chase-}M.anhattan Bank;

b)) First Tnterstate Bank;

Iy Cifizong & Southern Bank|

1 Bank of. America;

m)  the National Assoetation of Securities Dealess (“NASD"); and
) 1.8, Customs..

9.3.49 Any Investigations into SIB or SIB certificates.of deposit by 118, or
Antlguan '1'egt1-lat0"x!s§ and

9.34.10 Thepublic pronouncements or reports in pespect-of the Stanford Bntities
alleged at paragraphs 173-209 of the Fresl as Amended Statement of
Claim, specifically:
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©)

d)

°)

8)

h)

10

Stanford’s personal bankruptey before the 1.3, Bankuuptey
Court (for the Western District of Texas, Waco Division), under
Case No. 6-84-00263-T;

that-Guardian operated in Montserrat from 1985 to 1990;

that, by 1998, Stanford has been actused of violating banking
laws in Texas by running unlicensed “feeder” sales offices in
Heuston for Guatdiatg

the 1.8, Office of the Comptroller of the Currency’s advisories
coneerming alleged violations of barking laws by Guardian in
1988-1989;

that, by 1989, U.S, and Biitish investigations of the banking

system dn Mdntserrat were ongoing;

the Finanglal Secretary of Montserrat’s revocation of Guardian’s
banking Hoenses on November 28, 1990 and. the reasons for such

revocation;

that Guardian and SIB wepe being audited by C.A.8. Hewlett &

Co, Ld, after relocating te Antigua;

7 1991 inyestigation by the U.8. Federal Bureau of Investigation,

1.8, Customs, and Texas law enforosment authorities into the
Btanford Entities’ possible invelvement in drug monsy
laundering;

that, In 1994, then-Prime Minister of Antigua Lester Bird

allowed Stanford to organize and arrange a finaneing for a publio

hospital project in Antipua and that Stanford-eventually loaned
over $40 miflion USD through Bank of Antigua forsuch
financing;
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m)

P

q)
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that, 1n 1996, Stanford’s invelvement with the aforénientiongd
Auntigwan hospital project prompted a U.S. congressional

fnvestigation into eorruption in Antigua;
8IB’s disclosure of rates of return of 15.71% in 1995 and 1996;

an. April 29, 1997 U.S. fax court tuling that Stanford failed fo file
his 1990 tax return and owed mete than $500,000 USD in. taxes
and penalties Tn relation to his ownership of ‘Guardian in
Montserraty

a July 1998 warrant obtained by 1.8, authorities o fieeze funds
controlled by suspected monsy launderers, $3.2 million USD of
which were allegedly found in an acdount held at SIB;

SIB*s Noveritber 1998 filing of & Regulation D exemption with
the SBC, and subsequent filings of amended Regulation D
exemptions In November 2001, March 2004, November 2004,
and November.2007;

SFG's expenditures o governient lobbying activities from
19992008, including by ts employees-and Its political action

committse;

cases filed by employees of the Stanford Butities with tlre

American Financial Industry Regulatory Authority (*“RINRA™),

orits-predecessor, ¢laithing they had been witvngfully disiissed
or alleging fraudulent business practioes in violation of U.S,
seourities Jaws from 2001 to 2008;

Stanford and SFG employees’ donation 1o a the logal defeince
fund of Robert Torrtoelli, then a 1.8, Senator from New Jersey,
in 2002;

Stanford’s Novembet 2003 payment of $37,000 USD to each. of

Antiguan Tourfem Minister Molwyn Joseph and Antiguan
Blamning Minister Gaston Browne;
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u)

aa)

bb)

-14.

World-Checlks 2004 addition of Stanford to Its database of
“high-risk” individuals and Hst of politically exposed persons;

82005 olvil complaint filod against SIB and $GC In the U.8.
District Court for the Southern Distlet of Flotida by two
investors claiming that they wepe victinig ofa *Ponzi” scheme

which tagetied South Florida residents of Venezuelan origin,

8 2006 private whistle-blower lawsuft filed against Stanford and
8GC in the Miami-Dads County Clrenit Court in Rlorida by a
former employee of a Stanford Entity elaiming that that SGC

was opetating a “Ponzi” scheme;

NASD*s Tune 2007 esnsure and $20,000 USD fine issued fo
S4C forovmpliance supervision failures and fathure o malotain
it mintmum required ogpital;

World-Check’s 2007 addition of SGC o its database of financial

institutions that pose a *“helghtened 1isk™ and concurrent report;
BIB*s 2007 Annual Report;

FINRA®s January 2008 eensure and $10,000-USD fine issued to
SGC for disteibmting misleading informatfon and belng fn

confliet of interest;

‘BIBs 2008 disclogure that it had incurred 4 loss of 1.3% that
yeal;

The 1.8, Federal Reservs Board’s Séptember 2008 stibpoena on
the Miami office of the Stanford Trust Company Ltd. requesting
docwments related fo the relationships amongst varfous Stanford
Bntitdes;

FINRA’s September 2008 cengure and$10,000 USD: Tine {ssved
to 8GC for compliance supetvision Tuiluids, us reflsvted ina
FINRA. report fioti that same menth;
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ooy  Pershing LT.C"s 2008 declaration thatit could not verity whether
ot not Stanford was tnvolved in fraud,

dd)  aJanuary 2008 wrongful dismissal olaim filed against SGC by
Marl Tidwoell and Charles Rawl;

ee)  mediareports in 2008 indicating that the SEC was investigating
SIB’s CD sales and that it had issued subpoenas to Mark Tidwell
and Charles Rawl;

) Janvary 2009 media reports deseribing S8 as a“fraud” and
noting that the interest rates air-CDs wete a “red flag?;

gg)  FINRA”s Januaty 2009 censure-and $30,000 USD fine issued to
SGC for inadequate disclosures; and

hhy & February 11, 2009 Bloomberg Busingssweek xeport indicating
that the SEC, the Flovida Office of Fingnelal Regulation, and
TINR & were all investigating SFG.

9.3.5  TD Bank's provision of bankfng setvices to the Antiguan-based financial fstitutions
named at paragraphs 69 to 72 of the Jolnt Liquidators' Amended Rresh as Amended
Statement of Claiwt, namely: a

9.3.5.1 Aanerican International Bauk Limited;
9,35.2 Antigua Overseas Bank; and
9.3.5.3 Antigua Bartbuda Investment Bank,

93.6  The Relevant TD Bank Operations Internal practioss; procedures, tecords, reports,
correspondence, disolosure or othet decuments pertalning to its comphianee Cor lack
theieof) with the following statutes, regulations, standards or practives apptesble fo
Canadian or American financial fnsfttutions during the Fivst Relevant Perfod:

9.3.6.1 The:Office of the Superntendent of Finaneial Tnstitutions' guldslines for
"Deterting and Detecting Money Lammdering" (as amended), as pleaded
at paragraph 246 ofthe Fresh as Amended Statement of Clain;
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9.3.6.2 The standards er guidelines promwulgated by the Financial Transaction
and Reports Analysis Centre of Canada, as pleaded at paragraph 248 of
thie Fresh as Amended Statement of Clatmy

93.6.3 The Proceeds of Crime {Money Lenmdering) and Terrorist Fluarcing
Aet, 8.C.2000, ¢, 17 and its Regulation, as pleaded at paragraphs 248
and 302-312 of the Fresh as Amended Statement of Claim;

9.3.6.4 The standards promulgated by the Basel Committes on Banking
Supervision, as pleaded at paragraph 249 of the Fresh as Amexded
Statement of Clatmy

9.3.6.5 The standards protaulgated by the Financial Astion Task Force, as.
pleaded at paragraph 251 of the Fresh as Amended Statement of Claim;

9.3.6:6 The standards promulgated by the Wollsberg Group, as pleaded at
paragraph 252. of the Fresh as Amended Statement of Claiin;

9.3.6.9 The following (1.8, statutes dnd regulations: the US4 Parriet ey, the.
International Barking Act, the Money Laundering dct, the Foreign.
Assets Control Regularions and the Bank Secreey det, 61l as pleaded at
paragraphs 9-12 of the Fresh as.Amended Reply fo Defence; and

93.6.8 The relevaytstaridards and rofes promulgated by the following (1.8,
regnlatory bodies: the Securities and Exchange Cominission, the U8,
Poderal Resotve, the Offlce of the Compttotier of the Curronvy, the
Financlal Crimes BEnforcement Network, the U,8, Office-of Torelgn,
Assets Control, and the Flnancial Industry Regulatory Amihority, all s
pleaded.atgaagraphs 9-12 of the Eredh as Amended Reply 4o Defence,

9.3.7  Anytecords, reports, cortespondenge br-ofher doenments relating to T Bank’s
Cotrespondent Banking group’s involvement with or review of the 11.8. Senate's
Minorlty ‘Staif of the Permanent Suboommittes on Investigations' report eutitled
"Report on Correspondent Banking: A Gatewsy For Meney Laundering” dated February
5,2001,
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TI) Bank agrees fo provide the Joint Liquidators with reagonable details reghrding its efforts to

{dentify-doouments of the natare described at Section 9.3, und to veview and produce. any such

doouments snbjectto relevance, any-claims of privilege, and the principle of propertionality.,

Further Relevant Docymendts and Process Reports

With respect to the action Dynasty Furniture Matiyfacturing Lid v The Toronto-Dominion Bank.
(Court File No. CV-098373-00CL) (the "Dyriasty Action), the Parties agree as follaws:

10,1.1  The documents o be produced by the plalntiffs in the Dynasty Action include all of the
documents.that will be produced by the plaintiffs in the Actlon, The plaintiffs'
productions will therefote oonstitute productians of both the plaintiffs in the. Action and
the Dynasty Action; '

16,12 Thedoouments fo be produced by TIJ Bank are the sarme in the Actlon and the Dynasty
Action, and, that-productions by TD Bank in the Astlor will therefors constltute TD
Benl's productlons in the Dynasty: Actlon; and

1-0:'. 1.3 The plajntiffs inthe Dyxlasty Action will have # small number-of additional dooaments
to produge, pimatily in respect of damages. Any:suoh documents willbe produced to
TD. Bank in o supplementary affidavit of documents,

"The Parties agree-that as further information beoomes available, either Party may tale the

posttion that there are further ralovant eustodians, sources ol rélevant doenments of seatch ferms
that must be used hnorder to ensure-that propar preservation, collection and production.of
relevant dgeutnenty-acours; For greater oeitaluty, nothing In the Agreement limits the Parties'

rights fotake suoh & position in the future or the potential suecess-of such .a position.

"The Parties agree that they will:continue fo:be bound by their ongoing diseovery obligdtions after

the date-on which the Agreernent 1s conoluded.(the “Signing Date”). If sither Party beoomes
aware. aftor the Signing Date that it has possession, poweror control of a document that is
relevant to the Astion and nét:pidvileged, It shall produce such dooument to the other Party, Tf

githier Party creates a decument:after the Signing Date that {s relevant tothe Actlon and is not

privileged, it shall produce such doenment to the other Parly.
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112

12.
12.1
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The Partles agree that fo the extent the process undertaken by a Party to ideatify relevant
documents is riot described in the Agreement, that Party will provide a description of the process
undertaken to identify those documents.

Privilege, Privacy and Confidentiality Issnes

The Parties agrea that, in the-event any paper documents with respect to which a Party wishes to
assert a claim of privilege are inadvertently disclosed, the other Party shall immediately notity the
Party of the disclosure, and immediately return the paper documents and destroy all copies, Xu the
gvent that the paper -docnments haye been read, the information will not be used forauy purpose
without.an Ordes; and the other Party shall provide 4 list of the names of the people who viewed
the documents., Onee returned, the documents at issue shall be insluded {n the Party”s Schedulo B
of its Affidavit of Documents, and the other Party shall provide wiitten confirmation oftheabove
stops, .

The Patties agree that, in the event any €lectronic documents with vespect to ‘which a Party wighes
to assert 4 clalm of privilege are inadvertently disclosed, the other Party shall immediately notify
the Party of the disclosure, and immediately returnany original Chs, DVDs ar hard drives.
containing the documents, and delete the toded information, assodiated images and OCR
assoniated with the documents, In the event that the.electranle doeuments have been read, the
information will not be used for any purpose without.an Order; and the other Pdrty sligll provids a
list of the names of the people who viewed the documents, Onpe tetutned, the documents at Issue
shall be ineluded in the Party’s Schedule B ofits Affidavit of Documents, and the other Party
shall provide weltten confirmation of the above stops.

Disclosnye and Prodnction
The Parties agree td exchange all relevarit, non-privileged docuinents it eloctronie form.

Unless otherwise specified in this Agreement, and without prejudice to the Parties® discovery
rights, the Parties are not, at this time, requesting production of electranic metadata (exwept
insofar.ag the Parties.spectfy the produbtion of extigetable metadata flslds o populate certain
fields in the data files), back up tapes on which electronically stored information are stored, or

deleted or residual electronically stered information,
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TD Bank has filed a motion fora temporary stay of'the astion, currently returnable on Octobér 6,
2016 (the “Stay Motion”). Further to the endorsement of the .'H.onour@lg Tustice Barbara

Conway clated Septemiber6, 2016, in the event that the Stay Mation is-dismissed, the Parties will
exchange dooumentary productions withinsix (6) months of the Stay Motion decision,

The Paities agree that in the event thatthe Stay Motion is granted and the decislon-ofi the Stay
Motion does not otherwise.address the issue, they will seek direction from the Honourable Justice
Barbara Conway asto when the exchange of documentary productions will eceur, including in
respect of the Dynasty Aotion,

“The Parties have conferred regarding this possibility of preparing Schedules A, B, and € of their

Affidavits of Doctiments-using a comnion format, and 'have'-.agxfe:édt onthe following;

1251  ¥ach document in Schedules A, B,.and C of the affidavit of documents will be
identified using the following paraieters:

1 Item . 1 Disseription ' | Format (whers apnlicahle)
:jboc‘mﬁemt huhbering fovmat: U'n'.iq_ﬁe;doo.tlnu'e11't'll) - | AAA00000004

| Rlelds/Coded Diata for Bmails: ';"‘Daté Sont

Flelds/Coded Data for { Date Created/Date Tast

| electrenic documents (non- | File Type

{ fiwdber = Alpha/numeric

Document numbering flelds: | Begdoc # -
Parentid - vefetence pavent |
| Attehid - referonce

| attachment(s)

i To:

1 Erom

| Bubjent
1 CC-

dttachments and loose | Modified

eimailé): 1 ile Naine

Fields/Coded Data for Paper | Dats YYYY/MM/DD
" Documents: Doe Typo . !
Poctitle '
Author
| Regipient

Doclink and Media Flolds:
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Redactions: Type of ptivilege slaimed
| (whete applicable) |

12,52 Attachments will be identified as such and listed individually;

12,53  ‘The Parties will provide a detalled list of Sohedule B productions, save and except that

documents subject to solicttor and client privilege need not be detailed,

12.6  The Parties have conferred regarding the format of the productions and load files and have agreed

on thefollowing parameters:
12,6.1  Produetions Format

12.6.1.1  Native Files except for redacted doonments and dosuments-of
papet ongin.

a) No image placeholder for native documents is required fox
TD; image placeholders required for Bennett Jones.

126,12  Tinages for documents of paper origin and redacted documents.

) Image files shall be produced in single page black and white
1iffs (300 dpi), orSearchable PDFs wherd a party réquests it,

b) Doeument Tevel OCR text files

12.6.2 Load files Format

12621  LEPor DI load file Yor tiff images (Parent and“Child tokens and native
file path should be Included),

12,632  LST file for OCR text files.
12:62.3 CSV or TXT for-data with complete list of documents

12,624  CSYVorTXT files are set to the following Import/export settings:
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Thé Paities teserve the right te nspect producible documnents (paper and clectronic) i their
oviginal foim.

Whete & Party asks to receive a paper copy ofa documment that has beon produced 1n electronic
Form, the requesting Party agroes to pay the reasenable.costs of the paper-oopy.

The Parties. have vonferred regarding the wility-of identifying an e-dissovery lialsen person for
each Party, to poordinate with the-other Partiés with rebpect 1o technical 1ssues and dngilries
afistng out-ofthe exelrange of producible slectrenically stoted informationin elestronic form, and

have deutified the following persons as.e-discavery liaisons for the Parties:

12,91 Poithe Platiitiffs, Jacqiiie White, Litigation Support;, Bennett.Janes LLP, 416-777-
60397 and

12:9.2  Torthe Defandant, Suzan Mitchell-Scoit, Litigation Support:Gase Manager, MoCarthy
Tétiault TP, 416-601-7562,

Authentletty and Reliability.

Subject to the-terms of this Agreementand, In particular, Sections 13.4 and 13,5 below, the
Parties admitthetall producible elogtiontealty stored information exchanged betwesn {hem are
anthenfic for purposes of subrule §1.02(1) of the Rules of Clvil Procedure.

Where produeible electronically stoved information that hgs been exehanged. il?eﬁWe‘en.i the Parties
doss not ineludé the neesssary ic‘[’eﬁt’ifyuiﬁg information to.establish the sbthentiofty of the
dogument, the Parties agros to provide the nseessary identifying Infarmation, if availatile, in
Schedule A 10 the relevant Party’s-affidavit of documents ov, failing that, n writing upon request,
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13.3

13.4

135

14,

4.1

4.2

14,3
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Subjeet to the terms of this Agreement, the Parties admit the authentlelty of any such docuinent
based-anthe identifying information that is provided.

Subject to the tetins of this Agreement, the Partles admlt the Integrity of all producible
electronically stored information exchanged betwoen the Parties, for purposes of complying with
the best gvidenes provisions set out in Subsection 34.1(5.1) of the Evidence Aet (Ontario) and
Section 31.2 of'the Canada Bvidence Aot

The Parties have conferred vogarding the noed forthe Implemetitation of procedures 1o ensure the
authentlcity and integrity of praducible eleptronically stored information -during the discovery
process, Without prejudice to each Party’s right to objeet in good faith to a document’s
authégnticity or integtity, the Pattles have agreed to leave the procedures required in ordeyto
ensure the authenticity and integrity of each Paity’s produnible electronically stored information
i the-diseretion of the Pares,

Notwithstanding any other provision of this Agreeinent, any Party may object In waiting to the
aythenticity of producible elsctronically stored information, orto the integrity ofthe

electronically stored information, previded such objection is made in good faith and a reasenable -
tite before irial-of the Action, Where abjection ls tade, the Parties may vxercise theit usual
rights of disenvery with respect to the facts relevant to the objection.

Oral Discovery

Without jpréjudios ta thePatties’ 1ights set-out in Rule 31.03 of the Rulss of Civil Provedure, the
persong intended to be produced for oral examination. fhr'discovery in the Action are:

1411 Matcus A. Wide, representative of he Joint Liquidators; and

(4.2 Wolfgang Merseh, representative:of The Toronte-Dominjon Bank.

The Parties agres that in the event that the Stay Motlon 1s dismisset, they will work towards
completing-examinations for discovery swithin twelve (12)months of the Stay Motion decision,

The Parties agree that i7i the event that the Stay Motion 1s gravted and the decision on the Stay
Maotien does not-otherwide addrass the issue, they will seele direction frowmi the Honourable Justice
Babarg, Conway as to when the examinations for disoovery will oecus; ingluding in respeet of the
Dynasty Aotlon,
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Ifthe parties are unable to resolve any dispute with respeet to questions taken under advisement
or refused at examinations for discovery, or with respect fo the delivery of undertakings given af
examinations Tor discovety, they will seek the assistance of the Honourable Colin L. Campbell in

orderto resolve the dispute.

"The Parties reserve their tights to engage the Honourable Justice Barbara Conway to address ariy
scheduling matters, including those relating to any dispute arising from examinations for.

discovery.

QOther Agreements

This Agreeiment may boeamendod-on the. congent of the Parties at any time, provided the
amendment is recorded dn writing, whether by separate agreement, exchange of corespondence

(including e-mail correspondencs), oF written ¢onhfirmation of {lie amendment,

While each. Party will make best efforts to ensure the exchange of vivus-free elecironically stored
information, it is the obligation of the Party receiving electronically stoved informatfon to test for

eomputer viises.,

Costs

Subjeot to any Agreenientto the chntrary, thereasonable costs Incurred fn complying with this
Agreement, including the reasonable costs of retaining er using necessary external or in-hovse
fechnical consultants, may be claimed as “costs of and iricidental to a prooeeding o a step ina

piocesding” for purposesof 5, 131 of the Courts of Justice Act.

Meeting Without Prejudice

The Parties agree thet, except as-expressly recorded in this Agreement, all commusications made
in cannectior with this Agresment were exchanged on a without prejudloe basisand nigy not be

relied wpon dn this Action.
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18, Governing Layy
181 This Agreement is governed exclustvely by, and Is to be enforced, consttued and interpreted
exclusively in accordance with, the laws of Ontario and thelaws of Canada applicable in Ontrio,
which will be deemed to be the praper law of this Agreement.
19, Slonatuyes

19.1  This Agreement may be signed by the Parties or by the Parties® solicitors on their belalf, and may

be signed in counterparts,

19.2  Signatures:

Sag. \&, LO\k A__. Nathan Shaheen

“Date For and on betialf of
Maygous Wide of Grant Thortiton (British Virgin
Islandls) Limited-and Hogh Dickgon, of Grant
Thoraton Specialist Services (Cayman) Lid., acting
togother herein fn:their capacities as jeint liquidators
of Stanfoyd Intetnational Bank Limited

T
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SCHEDULT A

1, All of the following search terms are to be run by both parties;

| Authorized signatory

{ “authorized signatory™

1 Business expense

{ “bosiness expense”

| Bookkeeping

“bookkeeping”

IBtlbe

1 “bribe”

: Correspondent

| “correspondent”

Disbursement

| “disbursement’

Due diligence

{ “due diligence”

| Blectronic menitor

 Yelectronic monttor™

Fihics

“ethics”

T #athical”

Foofball [ “tootball”
| Braud | “frand”
| Fush noney “hush”

tIndependent review

1 “independent review®

 Imsider

| “ngider”

1 Internsl pffalts

“Internal affairs®

1 Tnternial contol

1*intetnal control”™

| Investigation

“investigation®

| “investigate”

Kickback

| “Idelback”

1 Know your client

1
1"know your ¢ljent”

“know your custdmer”

Ixye

S22
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Y

1Legitimate

“legitimate™

| Money laundering

{*launder”

T e AML”’

Oversight

| “ovetsight”

| “oversee”

Personal account.

“porsonal account”

| Personal fund

1 “persopal fand™

Policy

1 ".‘p.OliQ:y”

Ponzi

1 “Ponzt™

Reconeiliation.

| “reconeiliation®™

1 “reconeile”

Red flag “rod flag"
Related patty L selated party”

| R’@p‘ufati'o.nal l'isk “reputational 1=i'é1‘<"’
[Stush fund “slush fund”
| Suspicious “suspieton”
. | | “suspi'ci'éus?’
Tier “tier”

1 Transaction monitoring

RN TRTRR T A PSR R L
= ENa AETE RN i

“Transaction monitong”

| Anntlgua.

“Antigua’

| Antigua Batbuda Investment Bank

| “Antigue Barbuda Investment”

{ Antlgua Overseas Bank

"Antigua Qverseas”

| Bank of New York “Badk of New York”
| Butle, Phillipe | “Buffle”
| Burgess, David : David /4 Burgess
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_ Cash, Thomas

| Thomas /4 Cash

{ Tom 74 Cash

Thom /4 Cash

Citizens & Southern Bank

| Citizens /4 Southern

Clogs, Ri¢hard

Richard 74 Closs

| Compagnie Bancaire Genéve

| "Compagnie Bancaire”

“Geneve”

1 Cooper, William (Biil)

William /4 Cooper

Bill /4 Cooper

Crick, Marian Althea

Matian /4 Crick

FAlthed /4 Crisk

Danelan, Richad

“Donelan’

1 Ferrier Tallin

M RerrierLullin'

| Fidelity Investments

HFidelity nvestments?”

- | First Advantage Investigative Services

| "Rirst Advantage”

| Fitst Inteistate Bank

"Birst Tnlerstate"

| Greonburg Trausig

1"Greenburg Traurig"

| Guardian Bank

{ "Guardian Bank"

i

L Funton "Williams

1" Huriton "Willlais"

|Infanger, W,

"‘Yﬁgat‘l{{g'@l‘-”

{ "lafanger”

| Jacquemond S.taﬁi-s'las {Jaoquemand &
Stanis] asy)

Tacquenoud 74 Stanislas

JP Motgan Chase

[Evicr

43P Morgan®

{Julias Baer (@uliys Bér Group [4d.) -

" alins Bap"

{ "Tulius Bar™

524
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1King, Leroy | Letoy /4 King

| Lilly, Peter | Petor /4 Lilly

: Loumiet, Carlos E, {“Loumniet”
MeKinley, John | John 4 McKinley
Montserrat | Montseryat

{ Natienal Assoclation of Securitles "Natiopal
Dealers. (NASD) Assoclation of Securities Dealers™
| | “NASD"

National Republio Bank | "Natlonal Republic”
Parry, Bugene. | Bugene /4 Party
{Peller, T. [ Pettet

1 Pershing “Pershing”

| Philtip, Donley

[Donley 74 Phillip

Praximal

| Proximal

| Republic Bancshares of Texes Ino,

| "Republic Baneshares"

lshain, Randy

| Randy /4 Shain

| Snyder Kiearney

"Snydot K earney"

Société Générale Pitvate Banking

"Suoiete Generale®

| Sutes, Patrice

',(S1li'sse) Stk "Sooidtd Générale™
, ['SG Private™
Stanlias, Guy | “Stanilag”

{ Patrice /4 Suter

| Trustmark.

¥Tpustnark”

| Winer, Jonathan

{ Jonathan /4 Winer

|Jon /4 Winer

Jonathon /4 Winer

World Check

| "World Check®




| Biiancial Industry Regulatory
| Authority (FINRA)

| Contral Intelligence Agency (CIA)

| Financial Crimes Enforcement

209 .

| Thomas 74 Wulff

| Wulff, Thomas

| Tom /4 Wulff

{ Thom Wulfl

: "Bdrﬁ& 'S'ebfac,y"

| Basel Committee on Banking
Bupervision

“Basel”

"Central Intelligenoe.Agency"

Department.of Treasury

H"Department of Treasury

|Federal Bureau of Investigation (FBI)

"Rederal Bureau®

PRI

Pinancial Action Task Fotce (FATE)

"Financial Aetian Task Foree"

¢ 4F ATF 5y

“hinancial Ctimes Enforcement”

Network (FinCEN)

| FinCEN

{"Financial Industry Regulatofy™

, “me”

| Financtal Transaction and Reports
| Anialysts Centie of Canada (FINTRAC)|

{ "Finaneial

Transaction" /2 "Reports Analysis"

FINTRAC

: Féreign- Assets Confrol Regulations

| Internationsl Naroottes Control
{ Strategy Report (INCSR)

; Offies of the Compiroller of the
| Cutrenoy (OCC)

| "Forelgn Assets Contral"

| "International Narcotics Control

Strategy"

“INCSR” " |

1 "Offige: of the Comptroller”

1"Comptrotler of the Currency”

[*occr

"Superintendent of Financlal Institwtions" |

Office of the Superinteiident of

526
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Financial Institutions (OSFT)

“OSFI

| Politically exposed

| "Politically exposed”

Proceeds of erime

Proceeds of erime”

|Royal Canadian Mounted Police

1"Royal Canadian Mounted"

: (RCMP) ey
| Senate 8 enate”
| Wolfsberg Group “Wolfsberg”

2. The Plaintiffs are to run the following search terins, which pertain to entities affiliated
with TD Bank and thelr personmel:

T D Asset Mamgelilent Inc,

2 a3 :F
: '"TD Assew"

_Allen, Carol =

| "TD Private Investment Gounsel D Private"
TD Securities 177D Securities”
| (@idsecurities
| TD Waterhonse YTD Waterhouse"
- @tdwatethouse
Toronto-Dominion Bank: 1 "D Bank!

"Toronto-Domdnien”

1 "Toronto, Dontinion"

| @tdbatk

Calol 4. Allen'i

Altoiiake, Rosemary "Altomare”

1 Attard, Charleg M Attard
Betrand, Claude  "Betrand”

{ Burelo, Miguel Angel { "Burelo "
Carbone, Gabriel "Carbone”

1 Caro, Sharon. 1 Sharen.74 Cang

| Chang, Ful Fui Fui /4 Chang
Chang, Viuce Vinee {4 Chang

| Crazier, Kafly "Crozier"

| Cullen, Stephen "Cullen"
Denton, Matthew Matthew /4 Denton.
DiFonzo, Virginla "Difonzo"
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[ Doyle, Martin

. "Doy] (3,"

| Blias, Mar{sol

Marisol /4 Bliag

Gorse, Frank

{ "Gorse"

| Gazzard, William

1 "Gazzdrd"

1 Gould, Sharon

[ "Goutd"

Flolk, Paity

ATy

| Hughes, Carmina

Carming /4 Huoghes

| Kasmin, Panl

"Kamin"

| Leckis, John.

| "Leckie"

Leonettl, Lisa

T eonetl"

Lo, Angela Angela /4 Lo
| Nicholl, Andrew "Nicholl
Nichiols, Reene Nichals"

Mantzoutsos, Chrls

Wantzovtsos"

Meriug, Gina

| Y VA

Martinez, Amanda.

| Amanda /4 Maﬁ;-i;m@z

Martiney, JoseLuis

| Jose /4 Martitoz,

Luis /4 Martinez

oge Luits. Mattiioz"

Mercer, Perry

"Meroer™

. [Merseh, Wolfgang Morseh
' - "Wolfgang"

| MeMaullen, Dave:

1 Dave /4 M@M@Ile11_,

" [ Vilett, Bybil

:: "M'L}Il@ﬂ"

Muzaffor, Tartk

| "Muzafbart

"Muzzatar"

1 Naugl, ERoseml:'n»

Rosemii /4 Nanji

| Parher, Anju -

| "Pearbiar”

Parsons, Ruth

Ruth 44 Parsons:

Patino, Flsa

Blsg /4 Patine

Pepperell,-John

"Pepperell!

| Rothwell, Geoff

| "Rothwell"

Saunders, Scolt,

| Seott /4 Saunders

1 Sebenski, Willlam (Bill)

| "Sebenski”

‘Wallenius; Ritva

| "Wallentus"

‘Watson, Wendy

Wendy /4 ‘Watson

{ Antiguan Smn

" Antignan Sun”

528

. TD Bank fs to tun thefollowing search torms, which pertaih ta entities affiliated with the
Stanford International Bauk Ltd, and thelr personnels
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Bank of Antigua

"Bayk of Antigua"

| Caribbean Star Ajrlines

"Caribbean Stag"

1 Caribbean Sun Airlines

"Catthbean Sun®

1 Guardian Bank "Chardian Bank!"
Stanford Finaneial Group | "Stanford Financial®
lISFGII
"SEGOM"
1 Stanford Group-Company "Stanford Group”
" A"ASIGC'"
| Stanford International Bank Limited "Stantord International”
| .HSIB-H
{ "SIBT."
| "Stanford"
(@stanford
(@stanfordeagle

IISCM!I.

S
1 John /4 Adams
| Attken, Chefstopher Chatles 1 "Altken
| Alicin, Sybil 1 tSybi
Alvatado, Manrieio " Alvarado"
{ Amadio, Henry "Amadio"
Atia, Oralin 1 "Ana!
Bailey, Travot | Trevor /4 Bailey

Barber, Stephen Righard

Btophen /4 Batber

| Richard 74 Bearber

Batnes, Juliug T Fultus /4 Batnes
Biirnette, Skipy | "Barnetts"
Bogar, Danny "Bogar"

- Blackman, Courtney

| "Blackman"

Comenux, Jay MComentix”
Conzelnian, Tames | "Conzelman"

- D' Amiato, Jason Allen

o tlD’Arnatoll

| D'Andello, Anthony

15 Aniello”

| Davis, James

| James M. Davis

: Tim 4 Davis
Davis, Rhonda Rhonda /4 Davis
Davis, Zack Ziack 14 Davis

Zach /4 Davis

Tikelsteln, Ben | Ben /4 Finkelstein
Fram, Fredeifck Gordon Wramn

' Francois, Fraukie ' | "Francois"
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| Gonzalez, Joaguin

| Jeaquin /4 Gonzalez

| Gonsalves, Natasha

| Nataslia /4. Gonsalves

Green, Jason Taylor

v
2o,

| Jason /4 (Green

Taylor /4 Green.

Ghroves, Denlse

| "Groveg"

Hamm, Suzanne

| Suzanne /4 Hertim

Hamtric, Rébeoca.

| "Hamie"

| Hector, Tetry-Ann

| Tetry-Ann /4 Hector

| Tepur, Marvin "Tegur"
Johnsén, Ken | Ken /4 Johnson
| Koeh, Kyle Michael | Kyle /4 Koch,

" Michael /4 RKoch

1 Pendergest Holt, Laura

1 "Pendergest™

Ponderpest-Holt"

Lidura 74 Holt

| Penny, Zagh

| Zavh /4 Penny

Hodgs, Julie

" Tulie /4 Hodge

| Tacobs, Beverly

| Beverly /4 Jacobs

Jensen, Alice

| Alice /4 Terisen

| Krieger, Hansjorg

| K rieger”

{ Khouly, Mayd

"hoyly"

| Kipper, Bugene

: "-Ki'.pp o

Lapainte, Alain,

"Lapointe”

Mahataj, Amat

{ “Maharaj"

Maldonado, Patricia

mlaldonado”

| "Patrigiy"

{ g

Meicer-Severln, Sagcha

Sascha /4 Metoer

Heascha /4 Severin

| Olivier, Priscilla

| "Olivier"

Qsbourne, Gmazi

1 Omari /4 Osbouine

| Pacheeo, Miguel

Pcheo”

Palmliden, Fredetic

{ "Palmliden”

| Paflan, Taple

| "Patian”.

| Petsaud, Blianooe

1 "Pensaigd"

| Poppel, Ralph Bwand

“PO'.PPQP'

Ramirez, Nelson

| Nelson /4 Ramirez

| Rawl, Charles

"RﬂW]( 1

[Rincon, AT 1 Al /4 Rincon
' - ["AJ, 74 Rincon
: ‘Rod'ri'gmz, Lula ula

1 Rodriguez, Pedio

{ Pedro 4 Rodriguez

| Rodriguez-Tolentino, Juan

| "Tolentiiio™
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Rodil guez-Tolentino

".TRT"M

Roman, Jennifer

Jenn /4 Roman

| Schaufele, Lou

| "Schaufele"

Sheppard, Heather

Heather/4 Sheppard

Shl, Jen

Jeui /4 Shi

1 Smith, Eddie

Bddle /4 Smitly

Stanford, Robert Allen

| Allen 74 Stantord

Robeit 14 Stanford

l)RASIl

Steln, Ronald (Rocky) Mark

1 "sir Allen"
Stanton, Lattice | Latrice /4-Stanton
{ Ron/4 Btein

Rocky /4 Stein -

1 Mark /4 Stein

| Stinson, Lena

| "Stinson"

 Stoelker, Andrea,

1 "Stoellker"

Suarez, Yalanda | "Suarez"
Thacker, Stephen Lloyd "Thacker™

1 Tidwell, Mark | "Tidwell" -

[ Tonarelft, Oreste | " Ponarel i
Trullenqug, Alvato "rrnllengue"

| Tywater, Danielle | "T'ywater"

| Vingethoadt, Brans | "Vingerhoedt"

| Weeden, Ken Ken /4 Weeden

Weiser, Chatles (Cluek) Mauuce

Chatles /4 Weiset

| ‘Chuck /4 Welser

| Mautice /4 Walser

| Whites, Rabiby | Reb /4 Whites

| ‘Willard, Neal | Neal /4 Willard
Winograd, Mark Vinograd”
Young, Bernard Blmer | Bernard 74 Yoyng

| | Elmer /4 Young

03025130

17301178 "7304178"
7301399 | "7301399"
21564372 112156432"
2156529 "2156529"
2161573 "2161573"
2161670 "2 161670"
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9224235 924235M
12260513 1260513"
12300380 19300380"
2306297 15306297"
| NP6940 "NP6940"
NP6941 | "NPB5941"
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SCHEDULE B
L Alain LaPointe
yx Amar Maharaj
3, Ameriean Intetnational Bank
4, Ametitrade
5 AMEL
6. Andre Gauthier
7. Andrea Stoelker
8. Andrew Nigholl
9. Antigua
10. Anttgua Barbuda Investment Bank
11, Antigua Overseas Bank
12, Anti-mioney laundering
13, Art Simon.
14, Bank,
15. Bank of America
16. Bank of Antigna
17. Bank of Houston
18. Bank of New York
19 Banknorth
20, Basel
21, Bear Sterns
22, Bill Sebenski
23, Blaise Friedli
24 Cavbbean Star
25. Carmina Hughes
26, Chatles Attard
27. Charles Raw]
28. Chase Manhattan Bank
29. Cherry Hill,
30, Chris Mantzoutsos
31. Citizens & Southern Bank / Citizeng and. Southern Bank
32. Comerlea
33, Commerce Bank
34, Cottespondent Bank
35, Coutts & Ca
36. - Danley Phillip

37, Denise Groves
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39.
40,
44,
42,
43,
44,
45,
46,
47,
48.
49.
50.
51
52,
53.
54,
55.
56,
57,
58.
59,
60,
61,
62,
63,
64,
65,
66,

67.
68
69.

70.

.

72.
73.
74,
75,
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Devinhouse
Donley Phillip
Due Diligence
Eddie Smith
Else, Pating
Elsie Lecusay
Emerging Markets
Hrrol Cort
Bugene Kipper
Bugene Party
Ferrier Lullin

‘Financlal Action Task Force/ PATF
Financial Crimes Enforcement Network ./ FinCen
Financial Industyy Regulatory Authority / FINRA

Financial Ingtitutions Group

Pinancial Transactions Reporis Analysis-Centre of Canada/ FINTRAC

First Inteistate Bank

Franeois Lossard

Franz Vingethoedt

Frederic Palmliden

Geoff Rofhwell:

Gilbert Lopez

Gilbert’s Resort

Gina Mariuz

Global Operations Technology

Global Trade

Global Transactions

Gudrdian Baunk / Guardian International Bank
Guardian Bank and Trust

Cyy Stanislas

Teather Sheppard

Heenan Blaikie.

Henry Ainadio

Hewlift

HISBC Batik PLC

Hunton Willlams and Greenburg Traurig
Tnfanger

International Financlal Sector Authority

S34



535

«38 -

76, International Naxcotics Corteol Strategy Report
77, Investment Management Agreement

78. J.T. Radford

79. Jacquemoud & Staniglas

80. James Davis

81, James Zachariali Davis / Zach Davis / Zack Davis
82, Jim Qutlaw

83. John Greaves -

84, John Matthewson

85, John McKinley

86. John Pepperell

87. Juan Rodiiguez Tolenting

88, Juan Tolentine

89. Julius Bar / Juliug Bar
90, Kerny J, Byron

91, Know Your Clieat

92, Kroll

93, Laura Pendergest-Halt:

94, Leroy King

95, Loumiet

96, Maiden Tsle

97. Marian Althea Crick

98, Maik Kulitt

99, Mark Tidwell

100, Martin Doyle

101. Mauriclo Alvarade

102. MeGill College:

103. Micliael Minkoff

104, Miguel Pacheco.

105, money laundering

106, Money Laundeting (Prevention) Act.

107. Montreal

108, Meontserrat

109, M, Laurel / Mount Lavré]

110. National Association of Securdties Dealets
111, National Republic Bank

112, Netting and Set Off Agreement

113, Nesy Jersey



114,
115.
116.
117.
118,
119,
120,
121,
122,
123.
124,
125.
126.
1217.
128.
129,
130,
131,

132,
133,
134.
135,
136.
137.
138,
139,
140,
141,
142,
143.,
144,
143,
146,
147,
148,
149,
150,
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Nigel Weir

Office of thé Superintendent of Financial Institutions 7 OSFI
Omari Osbovrne

Ontaro

Patrice Suter

Patricia Maldonado

Pellett

Permanent Subcommlittee on Investigations
Perry Mexcer

Peter Lilly

Phillips Buffle

Pier Prancesoo

Pierre Beaudoin

Politically Exposed Foreign Petson { PEFP
Politically Exposed Person/ PEP

Private Investment Council

536

Prooceeds of Crime (Money Laundering) and Tervorist Financing Act/ PCMLTFA

Proceeds of Crime (Money Laundering) and Terrorist Financing Rogwlations

PCMITER

Proskaver Rose and Chadboumme & Parke
Proximal

Quebec

RBS Coutts

Rene-Levesque

Robert Allen Stanford

Roserdary Altomare

Raoyal Canadian Mounted Poliee / RCMP
Royal Trust

Scott Saunders

Seourdtles and Bxchange Commission/SEC
Senate Report

8G Private Bank

Shaton Gouild

Sociéts.Générale/ Societe Generale 7 SovGen
Stanford Suisse AG

Steve Cullen / Steven Cullén / Stephen Cullen
Texik Muzaffar

Taryie J. Patlon
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151. D
152, TD Asset Management
153, TD Bank
154, TD Canada Trust
155, TD Securities
156, TD Waterhouse
157. Tetms and Condifions / Terms & Conditions
158. Tetry Didus
159, Thomas Wolfe
160, Toronto Dominion
161 Toronto, Ontario
162, Toronto-Dorhirion
163, Trade Finance
164, Trugtmark National Bank
1635, Vinee Chang
166, William Cooper / Bill Coaper
167. William Gazzard
168. . Wolfgang Mersch
169, Wolfsberg
170, World-Check

171, Yolanda Suarez
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SCHEDULE, C.

Doouments were collected primarily from the twe groups which had direct dealings with
Stanford-related entities on behalf of TD Bank:

1. the Financial Ingtitutions group within TD Secunities, which is responsible for
correspondent banking and therefore had the bulk of relevant Stanford-related documents
in TD Bank’s possession; and

2. the Privaie Investment Counsel group (“PIC™),

Documents were also collected from certain other wnits within TI: Baik and third parties which
had relevant records, :

These doeuments, which will be described finther below; hiave all been uploadedtoa
Cdsel.agistix eloctronic database inaintained by MeCarthy Tétrault (the “CLX Database”), This
datdbase cotitaing approximately 16,800 records.

Docriments held by the Financtul Institutions Group

‘Within the Finaucial Institutions group, all documents pertaining to Stantord-related entities
were collected as follows:

4) all Statford-relatod e-mails on the computers of persennel who had involvement with
Stanforderelated entities were printed off and copled;.

b) all paper filesin the possession of such personnel were.copied;

¢) all coniral paper files located on the floor on‘which the Financial Institations group is
located were copled; and

d) all paper documpnts which hadbeen sent for offsite storage were ¢opied.

Overall, these resords fnelude K Y information, eredit infbimétion, vall ieports, account
opening information, annval reports, and gorrespondence with Stanford«related entitles.

The persormel fiom whom fhese documenits were collected were Wolfgang Mersch, Goeff
Rothwell, Bill Sebenskd, Tarik Muzaffar, Andrew Nicholl, Vince Ghang, Wendy Watson, Fui Pui
Chang, Patty Folk, Reene Nichels, Ritva Wallenins, and Virginia DiFonze. Some of, the.
documents wete central records and wete not.associated witl: any individual T Bank:personnel,

Documents held by PIC

Within PIC, coples were made of intémal notes, cottespondence, ¢-mails which had bHeen printed
ont and saved in conrespondence, olient statements for Stanford International Bank (“SIB”) fiom
1999 to 2009, client statements from the Bank of Antigua froni 2002 to 2009, and all account
openitig dotimentation and investment management agreements, signed with $IB, Bank of
Antigua and the Bauk of Panama,
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The personnet from whom these documents were collected were Perry Metcer, Douglas Ball,
Gabriel Cabrone, Brian Clark, and Ben Eggers, Some of he documents wete central recotds and
were not associated with any individual TD Banl personnel,

Daocuments held by other unils or partles

All documents pertaining to Stanford-related entities wers also collected from TD Bank’s Global
Operations Technology group, which provides support to. the Finanoial Tnsthtutions group, These
recoids include documents related to.account opening, dccount staterents, and -drafts, As with
the Financial lnstitutions group, any records sent for off-site storage were copxed

Payment data related to Stanford was alse collected from the Téchnology department, These -
docunients-consisted of spreadsheets showing payment information for Stanford-related entities,

Documents wete also collected from Symeor, afinancial processing services provider for TD
~ Bank, These documents-tonsisted of cash letists (heques] related to Stanford-related entities,

Finally, documents were gathiered fioni T Bank’s Trade Finance depariment in Moutreal,
which had in its possession letters of credit pertaining to Stanford-related entities, and from the
Money Market.desk, which had documents related te short-térmn deposits made by Stanford-
related enfities,
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SCHEDULE D
Carbone, Gabriel
Chang, Vince
Nicholl, Andrew
Mantzoutsos, Chris
Meteer, Perry
Mersch, Wolfgang
Muzaffar, Tarik
Rothwell, Geoff
Sebenski, William (Bill)
Watson, Wendy
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This is Exhibit ""X" referred to in the
affidavit of Marcus A. Wlde
sworn before me, this '
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| fﬁ’éﬂﬁl o 0@/)/\\'{"'/\ ” Court File No, CV-09-8373-00CL
[ resomarie M 2009 ONTARIO
, SL Aﬂ A4 SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

GREFFIER LOGAL |
. COUR SUPERIEURE DE i, |

NeiR '
LURT OF JUSTICE

 BETWERN: '

) DYNASTY FURNITURE MANUFACTURING LTD., SHAFIQ HIRANI,
HANIF ASARIA, DINMOHAMED SUNDERJI and 2645-1252 QUEBEC INC,

Plaintiffs
. -and -~
THE TORONTO-DOMINION BANK

Defendant

FRESH AS AMENDED STATEMENT OF CLAIM

TO THE DEFENDANT: :

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
plaintiffs, The claim made against you is set out inthe following pages.

~ IFYOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting
for ‘you must prepare a stafement of defence in Form 18A prescribed by the Rules of Civil
Procedure, serve it on the plaintiffs' lawyer or, where the plaintiffs do not have a lawyer, serve it
on the plaintiffs, and file it, with proof of service, in this court office, WITHIN TWENTY DAYS
after this statement of claim is served on you, if you are served in Ontario,

If you are served in another province or territory of Canada or in the United States of
America, the period for serving and filing your statement of defence iy forty days. If you are
served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a statement of defenocs, you may serve and file a notice of
intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to
ten more days within which to serve and file your statement of defence,
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IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU, IF
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL
FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL
LEGAL AID OFFICE.

DATE:  Sopiembes———2014 Issued VA .
26 Aug 39 by: M. Sago Q.
Local Registrar  \_ !
Address of Court Office:

393 University Avenue, 10th Floor
Toronto, Ontario MSG 1T6

TOs McCARTHY TETRAULT LLP

Suite 5300, TD Bank Tower
Toronto Dominion Centre
66 Wellington Street West
Toronto, ON MSK 1EG6

Geoff R. Hall (LSUC #347010)
Junior Sirivar (LSUC #47939H)

Tel: 416,601,7750
Fax: 416.868.0673

Lawyers for the Defendant,
Toronto-Dominion Bank
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CLAIM

The plaintiffs claim from the defendant, The Toronto-Dominion Bank (“T'D Bank™):

() damages in the amount of $17,553,751, plus further amounts te be particularized

prior totrial;

(b) an accounting and disgorgement of profits in amounts to be determined prior to

trial;

{c) prejudgment and post-judgment interest on the foregoing amounts pursuant to the

Courts of Justice Act;
(d) costs of this action on a substantial indemmnity basis plus H.8.T.; and
(e) such further and other relief as this Honourable Court may deem just.

OYERVIEW

The plaintiffs seek to recover damages arising from the defendant's negligence, knowing

assistance, recklessness and failure to act as a reasonable bank in response to a multi-billion dollar

fraud perpetrated against its customer, Stanford International Bank Limited (“SIB”), an Antiguan

bank now in liquidation with which the plaintiffs made investments,

3-

SIB, an international banking company based in Antigua, offered opportunities to

customers around the world to purchase certificates of deposit (“CDs™).

4.

The plaintiffs were led o believe that sums deposited with SIB would be and were invested

using a low-risk investment strategy concentrating on maximum liquidity in a well-balanced,

widely diversified global portfolio that would provide generous returns, On that basis, they

purchased SIB CDs,
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S, Instead of investing funds received by SIB customers as represented, Robert Allen
Stanford (“Stanford”) and a small cabal of other insiders (the “Other Instders”) orchestrated a
scheme to loot SIB of several billion dollars of its assets (the “SIB Looting™), The Other Insiders

consisted of, most notably, James Milton Davis (“Davis™), SIB's Chief Financial Officer.

6. To perform the SIB Looting, Stanford and the Other Insiders misappropriated and
misappli'e'd the vast majority of SIB's assets, They placed-SIB's -assets-into speculative, largely:
illiquid investments, diverted them:to other companies owned by Stanford, made approximately
US$2 billion in concealed and unsecured SIB shareholder loans to Stanford and used them to fund
their own lavish lifestyles. As a result, Stanford and the Other Insiders committed breaches of
fiduciary duties and breaches of trust, On June 12, 2012, Stanford was sentenced to 110 years in
prison for orchestrating the SIB Looting, The Other Insiders have also been convicted in

connection with the SIB Looting.

7., Beghmirig in the early 1990s, TD Banlk acted as correspondént bank for SIB, In particular,
TD Bank opened and maintained multiple correspondent bank accounts for SIB through which
flowed the vast majority of all investor funds for the purchase of SIB CDs and payments from SIB
to investors and others in multiple jurisdictions around the world, For instance, in the January 1,
2008 to February 2009 period which preceded the date when regulators discovered and terminated
the SIB Looting, approximately US$2,539,762,421,22 was credited to SIB's TD Bank account
number 360012161 670, As a result, SIB was a significant source of revenue for TD Bank, In fact,

as the SIB Looting grew, so too did TD Bank's revenue, so much so that SIB became TD Bank's

largest correspondent banking customer in the world, In addition, TD Bank provided trade

financing and treasury services to SIB,

ey
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8. TD Bank also acted as correspondent bank for Bank of Antigua Limited (“BOA”), a
Stanford-owned onshore bank based in Antigua, and provided other banking services to Caribbean
Star Airlines Ltd, and Caribbean Sun Airlines Inc., both entities owned by Stanford (together,
“Caribbean Star Airlines’), Further, TD Asset Management Inc, and TD Waterhouse Private
Investment Counsel Inc., both of which were wholly-owned subsidiaries of TD Bank (together,

“TD Waterhouse”), managed discretionary investment portfolios for both SIB and BOA.

9. TD Bank opened SIB's correspondent bank accounts without condueting any “know your
client” (“KYC”) or anti-money laundering (“ANMIYL”*) due diligence. It did so notwithstanding that
correspondent banking is the highest risk service provided by banks, In addition, there was clearly
no legitimate business purpose for SIB to require correspondent banking services in Canada, For
among other reasons, this was because SIB initially did not have any Canadian customers and all
ofthe funds wired to SIB's accounts at TD Bank were in U,S, dollars, Accordingly, TD Bank never

should have accepted SIB as a client in the first place,

10,  Inlegitimate circumstances, SIB gvould have sought and received correspondent banking
services from a U,S. bank, However, due to the clear risk occasioned by SIB, U.S, banks ha&
refused to providé correspondent banking services to SIB, a fact that TD Bank was required to be
aware of, In fact, throughout the period that TD Bank provided correspondent banking services to
SIB, U.S, banks generally refused to provide correspondent banking services to any offshore or
Antiguan-based banks ot required such banks to be part of a reputable banking group, a quality

SIB clearly did not have.

11.  TD Bank negligently opened SIB's correspondent bank accounts and compounded its

negligence by operating those accounts for nearly 20 years, It was also required under the laws of
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Canada and mandatory banking industry standards to perform due diligence reviews of SIB's
affairs, SIB's use of TD Bank's correspondent banking services, Stanford and the Other Insiders,
and other relevant information, These obligations gave tise to the requirement that TD Bank ask
for and obtain information from SIB, Stanford and the Other Insiders that would have enhanced
TD Bank’s exclusive window into SIB's affairs. In the circumstances, such inquiries and the
resulting information should have indicated to TD Bank that it was required to terminate SIB's
access to TD Bank's facilities, report the conduet of Stanford and the Other Insiders to the

appropriate authorities and freeze SIB's accounts,

12, Porinstance, if TD Bank undertook even the basic required due diligence reviews, it would
have determined that, during the period of time that TD Bank provided banking services to SIB,
Antigua's banking regulations and AML practices were subject to extensive, sustained and public
condemnation, all of which related to Antigua's known facilitation of fraud and money laundering,
It also would have discovered that Stanford himself undertook various well-publicized

manipulations of Antigua's regulatory regime.

13, TD Bank had direct experience with the risks occasioned by providing correspondent
banking serviées to an Antiguan-based offshore bank, For instance, in 1996, it closed the
correspondent bank accounts of another Antiguan-based offshore bank, American International
Bank Limited (“AIB”), It did so after a semnior TD Bank executive responsible for TD Bani's
relationship with AIB determined that the amounts moving through the AIB account at TD Bank

were too large for a legitimate bank in Antigua.

14,  Notwithstanding that the volume of funds moving through SIB's correspondent accounts

was significantly larger than that moving through AIB's account, TD Bank maintained its



7. 549

relationship with SIB, In fact, by at least 2008, SIB had become TD Bank's single largest
correspondent banking customer, not just in the Caribbean, but worldwide, Notably, as virtually all
investments with SIB flowed through TD Bank, the exponential growth of SIB's balance sheet

created a significant source of revenue for TD Bank.,

15, 'TD Bank was also required to diligently conduct ongoing mohitoring of publicly-available
information pertaining to SIB and SIB's business operations, During the almost twenty years that
TD Bank provided correspondent banking services to SIB, such publicly-available information
repeatedly disclosed clear warning signs with respect to SIB and Stanford, For example, in 1984,
just prior to entering the offshore banking industry, Stanford was declared a bankrupt by a Texas
court with personal debts in excess of US$13 million, This fact alone should have precluded TD
Bank from providing banking services to SIB, as banking industry standards clearly provide that a.
previously-bankrupt individval should be ineligible to run a bank, Among other issues,
World-Check, a reputable organization that gathers information globally on heightened risk
individuals and entities, officially deemed Stanford a politically exposed person (a “PEP”) in 2004

and designated one of Stanford's companies a financial institution that posed a high risk in 2007,

16,  Asa result of publicly-available information, even without the benefit of the window into
SIB's affairs such as the one enjoyed by TD Bank, other banlks and regulators discovered seriously
adverse information regarding SIB and Stanford. This information revealed that business should

not have been conducted with SIB and/or that the SIB Looting was taking place,

17, For instance, in Séptember 2000, a UK, consulting firm issued a due diligence report in
respect of BOA to the predecessor of Société Générale Private Banking (Suisse) S,A. (“SocGen™),

which provided SIB with banking services in Switzerland, That report, which was completed in
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the course of only a few hours and at a cost of only £500, commented on'both SIB and Stanford, In
particular, it identified various “red flags” in respect of Stanford and SIB and concluded that “SIB
has had a somewhat dubious reputation for many years”, that “it is an accepted fact that Stanford
International Bank has been used by Mexican drug cartels to launder considerable volumes of
orilhipall}f obtained funds” and that SocGen should be concerned about entering into business
relationships with SIB or Stanford as “it would be very difficult for [SocGen] to defend itself or its

reputation should any problems arise in the future.”

18. Even earlier, in 1997, after just six days of field research, the U.S. Securities and Exchange
Commission (the “SEC”) was even more definitive: red flags about Stanford's operations
indicated a likely “Ponzi” scheme, The SEC's failure to act on such conclusions has now been the
| subj'ect.of a comprehensive report that in no way disavowed the conclusion that publicly accessible

information revealed Stanford's fraud more than ten years prior to SIB's collapse.

19.  Similarly, when international clearing house Pershing LLC (“Pershing”) sought to verify
SIB's assets in connection with its prov"ision of services to another Stanford-owned entity, it was -
refused access to any documentation regarding SIB's balance sheet and the supporting paperwork
that reflected SIB's assets, Due to the lack of transparency into SIB's portfolio, Pershing withdrew
its services and by December 2008 announced publicly that it could not verify that Stanford was
not involved in fraud of some nature. Several others also came to the same conclusion, including
variousg U.S, banks, an international clearing house, a private due diligence firm, a prominent U.S,

law firm and the National Association-of Securities Dealers,

20, TD Bank not only had access to the publicly-available information relied on by other

entities that identified the SIB Looting and/or refused to provide services to SIB, but also had
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extensive additional information as a result of its unique vantage point as SIB's correspondent
bank, as well as its other business relationships with SIB, BOA and Caribbean Star Airlines. For
instance, in -addition to the fact that there was no legitimate business purpose for SIB to have
accounts in Toronto, TD Bank knew that the rates of return purported to be generated by SIB were

completely at odds with the rates of return actually generated for SIB by TD Waterhouse,

21, TD Bank not only ignored the information available to it, but did so in the face of 22001 ‘
U.s, vSenate 1'ep'ort in respect of correspondent banking that specifically named TD Bank, That
report indicated that TD Bank had provided correspondent banking services to AIB and confirmed
that, as a result, TD Bank had directly acted as a major conduit for improper access to the U8,
financial system, At t-hé very time of the U.S, Senate report and for several years afterward, TD
Bank continued unabated in its proviéion of banking services to SIB and access to the U.S,

financial system.

22, 'In the face of its knowledge about SIB's affairs and the publicly-available information in
respect of SIB and Stanford, by at least 2000, the TD Bank executive responsible for the SIB
corresiaondent banking relationship admitted internally that TD Banlk did not understand SIB’s
business and concluded that he was uncomfortable with TD Bank’s relationship with SIB and that
due diligence under strict KYC and AML standards was required as “something did not seem
right”, In addition, by at least July 2008, different executives at TD Bank were “nervous”™ about
TD Bank’s relationship with SIB., However, TD Bank continued unabated in its provision of
banking services to SIB until being ordered by a court to cease doing so nearly a month after SIB's

collapse.
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23, All of the plaintiffs’ investments in SIB CDs were made in or after January 2007, with
certain of those investments being made as late as January 2009, just a month before SIB’s
collapse. Thus, by the time of the plaintiffs’ first investments in SIB CDs, the vast majority of the
relevant publicly-available information in respect of Antigua, SIB and Stanford had arisen and was
readily available to TD Bank, Accordingly, had TD Bank acted as it was required to do, prior tothe
time at which the plaintiffs made their investments in SIB CDs, it would have terminated SIB's
access to TD Bank's facilities, reported the conduct of Stanford and the Other Insiders to the

appropriate authorities and frozen SIB's accounts,

24, TD Bank, as a member of the international banking community, should have acted long
before regulatory agencies intervened and effectively ended the SIB Looti_ng n early 2009, In
opening and maintaining its relationship with SIB, TD Bank was negligent. By its acts and
omissions described herein, TD Bank failed to act as a reasonable bank would have acted when
confronted with the same suspicious circumstances, Atall times, it had sufficient information such
that it knew or ought to have known of, or was recklessly or willfﬁlly blind to, the SIB Looting,
Despite this knowledge, TD Bank continued to provide correspondent banking services to SIB (as
well as the other aforementioned services) until after SIB's collapse. In addition, TD Bank also

assisted Stanford and the Other Insiders in breaches of fiduciary duties and breaches of trust.

25,  TD Bank was required to take reasonable measures to avoid causing loss to SIB and, in
turn, the plaintiffs, By failing to do so, TD Bank caused significant injurles and losses to the

plaintiffs,
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II.  THE PARTIES

A ‘The Plaintiffs

26, Dynasty Furniture Manufacturing Ltd. (“Dynasty”)isa corporation incorporated pursuant
to the laws of Alberta, In or about June 2008, Dynasty invested approximately CAN$1 million in
SIB CDs, |

27.  Shafiq Hirani (“Hirani”) is an individual residing in the Province of Alberta. Between
about September 2007 and January 2009, Hirani invested approximately CAN$S million in SIB

CDs (net of withdrawals),

28.  Dr, Hanif Asaria (“Asaria”) is an individual residing in the Province of Alberta, Between
about September 2007 and Januaty 2009, Asaria invested approximately CAN$1 million in SIB
CDs.

29,  Dinmohamed Sunderji (“Sunderji’) is an individual residing in the Province of Alberta, In

or about January 2009, Sunderji invested approximately CAN$2.3 millionin SIB CDs,

30,  2645-1252 Québec Inc. (“1252 Québec”) is a corporation incorporated pursuant to the
laws of the Province of Québec, Between about January 2007 and March 2008, 1252 Québec

invested approximately CAN $5 million in SIB CDs.

31, In deciding to invest their funds in SIB CDs, each of the plaintiffs relied on
misrepresentations that Stanford and the Other Insiders caused to be made, These representations
included, among other things, that the CDs they were buying were safe investments backed by

SIB, which was said to be a reputable, long~standing, multi-billion dollar banking institution,
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32, All of the plaintiffs’ investments in SIB CDs were transacted through SIB’s correspondent
bank accounts at TD Bank., TD Bank received the funds for those investments into those
correspondent bank accounts and subsequently sent those funds to a destination directed by SIB,

Stanford or the Other Insiders.

B, Robert Allen Stanford and SIB

33,  Stanford was born in the United States on March 24, 1950, He is a citizen of the U.S, and

Antigua,

34, Stanford wholly owned Stanford International Bank Holdings 'Ltd., an Antiguan
corporation which itself directly and wholly owned SIB. There were no other equity owners of

SIB, Stanford was the Chairman of the Board of SIB.

35, SIB was at relevant times the largest private international or “offshore” bank in Antigua,
By the time of its collapse in 2009, SIB employed approximately 100 individuals at its
headquarters in Antigua and thousands of others were employed at other Stanford-owned entities

around the world.

36, Stanford was on SIB's Board of Directors, as were his father, James A. Stanford, Davis, Sir
Courtney N, Blackman, O.Y, Goswick, Kenneth C. Allen and Robert S, Winter, Af relevant times,
Stanford was Chairman of the Board of Directors and Sir Courtney N. Blackman, an independent

director and former Governor to the Central Bank for Barbados, served as the Vice Chairman,

37.  SIB's Board of Directors met regularly and was comprised of various sub-committees, For

instance, Sir Courtney N. Blackman served as Chairman of the Audit Committee and presented



555

~13 -

audit committee reports to SIB's Board of Directors on behalf of the other audit committee

members,

38, SIB and its affiliates also had an advisory board that was comprised primarily of former
politicians and international business persons, most of whom were independent from SIB. It has
been veported that a TD Bank executive, Perry Mercer, served on this advisory board, as did Blaise

Friedli of SocGen,

C. The Defendant
39.  TD Bank is a Schedule I bank, duly constituted by letters patent under the authority of the

Bank Act, R.S.C. 1991, ¢. 46, with a head office located in Toronto, in the Province of Ontatio,

40.  Asdetailed herein, TD Bank provided correspondent banking, lending, trade financing and
treasury servicesto SIB, BOA, another Antiguan bank owned by Stanford, and at least one other

Stanford-owned entity.,

41.  TD Bank provided correspondent banking services to SIB in connection with all of the

purchases of SIB CDs by the plaintiffs,

I, HISTORY OF SIB’S OPERATIONS AND AFFAIRS
42,  TD Bank was required to know the history of SIB, SIB's products and setvices, the factors
glving rise to SIB's collapse and information in respect of Stanford personally, Such history and

information is detailed below, It is full of “red flags”,
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A. Stanford Purchases BOA and Establishes SIB

43, In 1985, with no previous involvement in the banking industry, Stanford incorporated
Guardian International Bank Limited (“Guardian™) in the British Overseas Territory of

Montserrat, At that time, Stanford and his father owned all of the share capital of Guardian,

44,  In order to support sales of Guardian CDs, Stanford established representative offices for
Guardian in Miami, Florida and Houston, Texas under the name “Guardian International

Investment Services™,

45, Prom 1985 until 1990, Stanford operated Guardian in Montservat with his former college
roommate, Davis, They operated Guardian as an “offshore” bank and, as such, it catered almost

exclusively to customers outside of Montserrat.

46,  Guardian primarily targeted Latin American customers and offered CDs with interest rates
of double the then-curent standard rate of return., Using this strategy, by the end of 1989, Guardian
claimed US$55.5 million in accounts, a number which grew to over US$100 million by the

following year,

47,  Notwithstanding its apparent success, Guardian came under the scrutiny of bank
regulators, By 1989, the Texas Department of Banking had warned Stanford about 0pe1‘éting a

foreign bank representative office in Texas “without authority under either state or federal law.”

t

48, Thereafter, following investigations by bank regulators in Texas, Florida and California,
the U.S, Office of the Comptroller of Currency issued a Banking Circular regarding Stanford's
unauthorized banking activities in the U.S, The Texas Department of Banking went further,

ordering Cuardian to immediately cease its Texas operations-or “the Texas Attorney General will
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be requested to promptly file charges against the bank, its board of directors and its management

for apparent willful and continuing violations of the Texas Benking Code.”

49,  Around the same time, the banking system in Montserrat at large came under investigation
by the Federal Bureau of Investigation and the UX.'s Scotland Yard, Consequently, Guardian

itself came under scrutiny for possible drug money laundering,

50.  Asaresult of reports from those law enforcement agencies, the government of Montserrat
determined that Stanford no longer met bank ownership requirements on the island and informed
Stanford that Guardian's banking license was going to be revoked, Among other reasons provided,
Montserrat informed Stanford this decision was due to the fact that (i) Guardian was operating in a
manner “detrimental to its depositors™, (it) Guardian failed to supply adequate details as to its

liquidity, and (iii) Stanford was formerly a bankrupt,

51, Inresponse,and before Moniserrat could formally revoke Guardian's license, on Decembet '
7, 1990, Stanford caused Guardian to migtate its domicile to Antigua and re<incorporate under

Antigua's IBC Act. Following Guardian's arrival in Antigua, it shared headquarters with BOA.

52, OnDecember 8, 1990, the day after Stanford reincorporated Guardian in Antigua, Stanford
completed his acquisition of all of the share capital of BOA in exchange for Bastern Caribbean
(“BC™) $469,700.80 through his holding company, Guardian Bank Group Holdings Limited (as it
was then called), The sellers of BOA's share capital were a group of Antiguan citizens and the

Government of Aatigua,

53, BOA was originally incorporated on February 10, 1981, As a domestic Antiguan bank,

BOA offered banking services primarily to citizens of Antigua, in EC dollars, the local currency,
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54, On December 20, 1994, Guardian changed its name to SIB,

55.  Asan offshore international banking company, and pursuant to s, 240 of the IBC Act, SIB
was prohibited from knowingly accepting deposits in the legal tender of Antigua or of other
counfries of the CARICOM region, As the legal tender in Antigua is the EC dollar, SIB was
effectively barred from doing business with residents-of Antigua. Instead, its deposits derived from

customers located in foreign jurisdictions,

56,  Since SIB was an offshore Antiguan bank which had no way to receive wire transfers or
other payments on its own, it needed to gain access to an onshore bank's facilities as a means for
SIB customers to transfer funds to SIB. This was accomplished by way of SIB's procurement of

correspondent bank accounts.

57.  The terrn. “correspondent account” is defined broadly for banking organizations and
il;oludes any account or foimal relationship established by a financial institution to receive
deposits from, make payments to or other disbursements on behalf of a fo'reign financial
institution, or to héndle other financial transactions related to the foreign financial institution, By
analogy, SIB needed to “rent” the services of one or more onshore banks in order for it to operate
and access the U.8, financial system, Absent such correspondent arrangements, it would have been

paralysed operationally,

58. By relying on correspondent banks such as TD Bank, SIB eventually operated in
_ approximately 113 countries and by late 2008 reported that it held approximately US$8.5 billion in
assets under management. SIB's 2007 Annual Report stated that SIB had in excess of 50,000

clients, When any customer of SIB wished to make a U.S, or Canadian dollar deposit with SIB by
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electronic funds transfer, they were directed to remit their value electronically to SIB's

correspondent accounts at TD Bank,
59.  In addition to TD Bank, SIB was also provided the following banking services:

(a) oorrelspondent banking services by HSBC Bank PLC (“HSBC™) in the United
Kingdom, HSBC received all EURO and British Pound Sterling wire transfer

payments from SIB's depositors;

(b)  Republic Banchsares of Texas, Inc.,, which was later acquired by Trustmark
National Bank (together, “Trustmark’), received U.S. dollar cheque deposits as
correspondent bank to SIB, but refused to accept any wire transfers on behalf of -
SIB, Such cheques were sent by SIB customers to SIB in Antigua, which in turn

bundled and delivered them for deposit into SIB's accounts held at Trustmark in

Houston; and

(e) SocGen provided what have been referred to as secret “slush fand” accounts for
SIB, It has been alleged that bribes to 8IB’s auditor, to Leroy King of the Financial

Services Regulatory Commission of Antigua (the “FSRC™), and to others were

funded from accounts at SocGen,

B, SIB's Products and Services

60,  SIB offered six different deposit products to customers: fixed CDs, flex CDs, index linked
CDs, premium accounts, performance accounts and express accounts, SIB customers almost
exclusively purchased CDs, SIB also offered other products to customers, but the availability of

such products was tied to the need for customers to hold accounts with SIB, almost always in the
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form of CDs, Such products included Visa, Mastercard and American Express credit card services,
as well as loan facilities, letters of credit, letters of guarantee and private banking services. Thus,
for example, SIB required customers to maintain a CD with SIB as security in order to acquire a
credit card and SIB placed holds on customers' CDs in an amount twice that of theiz credit card

limits,

61.  In addition, SIB engaged in various investment banking services. Such services included
multi-million dollar public equity dealings, private placements, mergers and acquisitions and debt
financings, all of which were undertaken for an array of clients in various locations around the
world, SIB assembled a team of professionals from variops industry-leading financial firms to

provide its investment banking services.

62.  SIB primarily sold its CDs through SIB-affiliated companies. Most notably, these

companies included:;

(8  the Stanford Financial Group (“SFG"), which was based in Houston, Texas and

reported to have more than US$50 billion “under advisement™;

(b)  the Stanford Group Company (“SGC”), which was an investment dealer and

broker dealer based 1n Houston, Texas. It registered with the SEC in 1996;

(¢)  the Stanford Trust Company, Ltd, (“STC”), a trust company organized under the
laws of Antigua that as of 1998 operated a foreign frust representative office in

Miami, Florida and carried on business as “Stanford Fiduciary Investory Services”;

@ SIB itself through its Montreal, Quebec office; and
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(6)  Numerous affiliated company offices in Latin and Central America, as well as in

Ziirich, Switzerland.

63,  SIB'sannual reports consistently disclosed that SIB had a portfolio that preduced returns of

over 10 percent,

64,  SIB's Annual Reports disclosed that SIB's auditors were C.A.3. Hewlett & Co, Ltd., a

small accounting firm based in Antigua.

65,  Financial advisors and SIB employees sold SIB CDs using information such as investment
return figures and promotional materials that had been provided or were based on information
prepared by Stanford and the Other Insiders, Thus, on the basis of the representations that Stanford

and the Other Insiders caused to be made, SIB sold billions of dollars of CDs.

66,  As illustrated by the graph below, between approximately 1990 and 2009, SIB grew its
business exponentially from approximately US$14 million in CD investments while operating as

Guardian in Montserrat to approximately US$8 billion in CD investments by 2009.
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C, TD Bank Provided Services to Stanford-Owned Entities
L TD Bank Improperly Opened the SIB Accounts

67.  In approximately 1992, TD Bank acquired some of the Bank of New York's interests in
Canada, These interests included the Bank of New York's then existing correspondent banking
relationships with appréximately 20 banks located throughout the Caribbean. Thiee of these banks
were based in Antigua, namely (i) the Stanford-owned domestic Antiguan bank, BOA, (if) the
domestic Antiguan bank, Antigua Overseas Bank, the share capital of which was owned by
William vCooper (“Cooper”) and (iii) another Antiguan domestic bank, An’cigua BRarbuda
Investment Bank (“ABIB™), TD Bank thus acquired its way into becoming the correspondent bank

for BOA.

68,  Asdomestic Antiguan banks, BOA, Antigua Overseas Bank and ABIB primarily used TD
Bank's correspondent banking services to provide limited services to Antiguans who required
services in Canada to conduct transfers or effect foreign currency ex.changes. involving minimal
amounts of money, Because TD Bank was not the originator of these correspondent accounts (in
that Bank of New York had established them), TD Bank never conducted any KYC or AML due
diligence inquiries in respect of the counter-party banks in the Caribbean, TD Bank thus
“grandfathered” the noted three Antiguan banks’ correspondent banking relationships, The BOA,

Antigua Overseas Bank and ABIB correspondent accounts showed relatively minor activity,

69.  Following TD Bank’s acquisition of some of the Canadian interests of the Bank of New
York, Cooper asked TD Bank to establish a correspondent bank account for AIB, the Antiguan
domiciled international banking company also owned by Cooper, The “grandfathering” of Antigua
Overseas Bank by TD Bank's acquisition of some of the Bank of New York's Canadian interests

thus allowed Cooper to present AIB as an affiliate of a pre~existing correspondent customet of TD
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Bank. Since TD Bank was already doing business with a Cooper-owned bank, TD Bank agreed to
allow AIB to establish its own cotrespondent account. No KYC or AML due diligence inquiries
were completed by TD Bank in respect of AIB or Coopet, AIB and Cooper thus entered into TD

Banl’s Caribbean correspondent banking division through a “side door” and not the “front door”.

70.  Ifit adhered to the KYC and AML compliance standards of a reasonable bank, TD Bank
would have insisted that AIB come through the “front door” and, in turn, TD Bank would have
properly vetted AIB and Cooper and refused to accept AIB as a customer, TD Bank did not do so,
The activities of ATB and Cooper subsequently gave rise to a number of successful criminal
prosecutions in the late 1990s by U.S, law enforcement authorities for laundering the proceeds of

certain advance fee and other frauds, Cooper remains a fugitive of U.S, Justice.

71.  The same explanation for how AIB got to enjoy correspondent banking privileges at TD

Bank applies to SIB,

72, Around the same time that TD Bank acquired its correspondent relationship with BOA,
SIB (the successor of Guardian, which just previously had its license revoked in Montserrat)
attempted to use various U.S.-based banks for its correspondent banking purposes. This made
sense, as the vast majority of purchases of SIB CDs were made with U.S, dollars, However, after
conducting due diligence, each of these banks ultimately declined to provide correspondent
banking accounts to SIB or quickly closed such accounts due to concerns over money laundering
or other impropriety, As a result of its inability to acquire correspondent banking services from a

U.S.-based bank, SIB applied for such services from TD Bank in Canada.

73, TD Bank did not conduct KYC or AML due diligence inquiries when SIB applied for

correspondent bank accounts, Instead, because TD Bank already had a correspondent banking
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relationship with the Stanford-owned BOA, TD Bank allowed SIB to “piggyback” onto BOA's
antecedent relationship for KYC and AML compliance purposes, In other words, like with AIB,

TD Banlk allowed SIB to access its services through the “side door” and not the “front door™,

74, Consistent with this sloppy approach (and according to TD Banl itself), TD Bank has no
record of account opening applications being completed by SIB or there being any written
contracts in respect of SIB’s correspondent bank accounts, In fact, it appears the only written
contracts that at any time purported to govern the TD Bank’s provision of correspondent banking
services to SIB were TD Bank’s standard form unilateral contracts in respect of correspondent
banking that did not address SIB in any specific manner. Such unilateral contracts arose for the
first time only in 1998 but did not contain any substantive legal terms until less than two years

prior to SIB’s collapse.

75, If TD Bank adhered to the KYC and AML compliance standards of a reasonable bank, it
would have insisted that SIB come through the “front door” and would have also propetly vetted

SIB and Stanford and refused to accept SIB as a customer. TD Bank did not do so.

76.  Thereasons that TD Bank was required to tefuse to accept SIB as a customer are. extensive
and are detailed further below. Most simple and straightforward, however, was that Stanford was
formally declared bankrupt in 1984 with personal debts in excess of US$13 million, It is widely
accepted in the banking community that an individual who has been personally bankrupted is not a

fit and proper person to own or manage a bank.

77, Stanford's personal bankruptcy was a matter of public record. Therefore, a basic public
records database search would have revealed Stanford's lack of fitness to own or manage SIB, In

fact, this was one of the very reasons that led Montserrat to revoke Guardian’s banking license,
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Similarly, when Guardian sought a license from the Bastern Caribbean Central Bank (the
“BECCB”) to own a trust company, the ECCB determined that Guardian was not permitted to hold

such a license due to Stanford’s bankruptey.

78, Another significant factor indicating that TD Bank should never have provided services to
SIB was that there was clearly no legitimate purpose for SIB to hold correspondent bank accounts
in Toronto. Among other reasons, this was because, at the time the TD Bank-SIB relationship
conunen‘oed, SIB had no Canadian custometrs and thus transacted no business in Canadian dollats,
Instead, at that time and throughout the period that TD Bank provided banking services to SIB, the

vast majority of investor funds transacted were in U.S. dollars,

79,  Wire transfers were critical to the operation of SIB and, in turn, the SIB Looting, Without
them, SIB would have had no meansto quickly or efficiently complete any fransaction, a o‘lea.rly.
necessary feature of modern oommerc@ Without access to wire transfers, SIB, as an offshore
Antiguan bank, would have been dependent on delivery of physical cash or cheques to complete
‘any transaction, a commercially untenable situation particularly since SIB's customers were

located around the world.

80.  Normal practice is that U.S. dollar correspondent bank accounts are provided by U,S,
banks, Although, as a Canadian bank based in Toronto, TD Bank was permitted to undertake U.S,
dollar transactions, it was not permitted to clear U,S, dollar wire transfers in Canada., This was
significant because the vast majority (if'not all) U.S. dollar deposits into SIB's correspondent bank
accounts were recelved by wire transfer, Instead, TD Bank was required to rely on U.S, banks to

serve as intetmediaries to clear U,S, dollar wire transfers.
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81, Accordingly, TD Bank at all relevant times required and relied upon the clearing services
of a U.S. bank to complete most basic transactions for SIB, For instance, for at least part of the
period that TD Bank provided correspondent banking services to SIB, U.S. wire transfers were
routed through and cleared by Bank of America in New York City, This is rathet ironic given that
Bank of America had previously refused to continue providing correspondent banking services to
SIB. Such arrangements were maintained by SIB and TD Bank notwithstanding that reliance on
U.8, intermediary banks resulted in fees being inourred by SIB and/or SIB customers that would
not have been incurred had SIB simply relied on a U.S. bank for its U.S. dollar correspondent
banking services. Using such arrangements, TD Bank provided access to the U.S, financial system

that -otherwise was unavailable to SIB.

2, The Provision of Banking Services by TD Bank

82,  From the time the SIB TD Bank accounts were opened, TD Bank and TD Waterhouse
together opened and maintained approximately 11 separate accounts for SIB and other
Stanford-owned entities, Anmong other things, those accounts facilitated all of SIB's U.S. dollar
wite transfers, When SIB eventually obtained Canadian customers (including the plaintiffs), TD
Bank also provided such services for Canadian dollar transfers, However, in total, SIB only had
159 Canadian customers who together invested less than CAD$50 million with SIB, In contrast,
SIB at large had in excess of 21,000 customers that invested approximately US$10 billion,

primarily in U.S, dollars,

83,  The provision of correspondent banking services is both a competitive and lucrative
business for banks, Banks seck out valuable correspondent banking relationships because they can

generate substantial “fee from free balances™ revenue overnight for the bank that is the provider of
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the relevant services, Transaction fee revenue is also a source of income from correspondent

banking relationships.

84,  During the 1990s and early 2000s, TD Bank's Targest correspondent bank customers were
generally properly capitalised and regulated banks from the United States. In 1999, the total
revenue generated by TD Bank from the provision of correspondent banking services to banks in
the Caribbean did not exceed CAD$1 million, At that time, SIB's reported assets were also limited,
For instance, at the end of 1999, SIB reported having US$676,236,000 in assets and

US$623,560,000 in liabilities to depositors,

85.  However, the exponential growth of SIB's balance sheet from approximately 2002 until
late 2008 (during which time approximately US$9 billion of SIB CDs were sold to depositors)
altered the profile of SIB from that of a relatively minor source of business into that of a major

correspondent bank customer and a significant source of revenue for TD Bank,

86,  For instance, betwéen December 31, 2005 and December 31, 2007, TD Bank reported
ahmual increases of corporate banking revenue of 8% (for 2006) and 17% (for 2007), which
reflected annual corporate banking revenue rising from CAD$266 million in 2005 to CAD$287
million and CAD$337 million in 2006 and 2007, respectively. In both years, these increases in
corporate banking revenue were reported by TD Bank as being “largely due to higher net interest
imcome from oorfesponden‘t banking deposits and higher lending volumes,” At the same time,
between December 31, 2005 and December 31, 2007, SIB’s reported assets grew from Us$4.1
billion to US$7.1 .billion. By the last year of SIB’s operations — between January 2008 and
February 2009 ~ approximately US$2,539,762,421.22. was credited to SIB's TD Bank account
nusmber 360012161670, '
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87.  As aresult, by 2008, SIB had become TD Bank's single largest correspondent banking
customer not just in the Caribbean, but worldwide, This was the case notwithstanding that TD
Bank had hundreds if not thousands of correspondent banking relationships, including Witl‘.l major
U.S. banks and other globally-recognized banks from around the world, Until the growth of SIB,

such banks constituted TD Bank's largest correspondent banking customers,

88.  Notably, in 1996, TD Bank closed AIB's correspondent account, This decision was based
on, among other things, the fact that the amounts moving through the AIB account at TD Bank
were too large to be associated with a legitimate bank in Antigua, TD Bank determined that an

offshore bank in Antigua that generated a large sum of money was a ‘“red flag”.

89,  Atthat same time, the amounts running through SIB's correspondent bank accounts at TD
Bank were comparable to the amounts running through AIB's account and soon after escalated
dramatically, This escalation occurted during the period that the risk of doing business with
Antiguan financial institutions also greatly increased in notoriety, which is detailed below.

However, unlike with AIB, TD Bank continued to provide correspondent banking services to SIB,

90,  In addition, TD Bank provided banking services including eredit to the Stanford-owned
Caribbean Star Airlines, SIB secured the credit provided to these entities through a U.S, dollar

account held by SIB at TD Bank,

91,  Further, TD Waterhouse managed discretionary investment portfolios for both SIB and
BOA throughout the period that TD Bank provided correspondent banking services to SIB, The
investment strategy employed by TD Waterhouse was the same for both the SIB and BOA

portfolios,
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92, TD Bank also provided trade financing and treasury services to SIB. In addition, in
connection with loans, advances and other obligations that SIB had with TD Bank, SIB pledged to

TD Bank its security holdings with TD Watethouse,

93,  During the years that SIB and BOA maintained investment portfolios with TD
Waterhouse, those portfoliogwere managed by John Pepperell, who was the Vice Chairman of TD

Waterhouse, and Perry Mercer,

94,  From 2002 until SIB'scollapse in 2009, James Zachariah Davis (“Zack Davis™), who is the
son of Davis, was a research analyst at SFG, Zack Davis" job as a research analyst at SFG entailed
monitoring and p1.‘-ovidin,g instructions with respect to the SIB and BOA portfolios that were
managed by TD Waterhouse, He dealt directly with .Per.ry Mercer (who according to Zack Davis

was-a long-time friend of Davis) and others at TD Bank and TD Waterhouse,

D. Stanford and the Other Insiders Looted SIB
95,  As CEO, director and Chairman of the Board of Directors of SIB, Stanford owed fiduciary

duties to SIB. Such fiduciary duties were also owed by the Other Insiders, including Davis,

96, Section 95 of the IBC Act provides that Stanford and the Other Insiders had a duty to “act
honestly and in good faith with a view to the best interests of the corporation” and to “exercise the
care, diligence and skill that a reasonably prudent person would exercise in comparable

circumstances,”

97,  In addition, Stanford and the Other Insiders owed common law fiduciary duties to SIB.
Such duties paralleled those owed by Canadian corporate executives and included, among other

things, the duty to:
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(a) act with loyalty, good faith, and honesty;

(b)  avoid conflicts of interest and duty;

(c) use all of their energy, ability, and imagination in the best interests of SIB;
(d)  develop business opportunities for the sole benefit of SIB; and

(e) not conceal any inforrﬁation from SIB,

98.  However, in breach of their fiduciary duties, Stanford and the Other Insiders converted
customer funds used to purchase CDs from SIB for impraper purposes, including for their own
use, and implemented and orchestrated the SIB Looting to defraud SIB and its customers,

including the plaintiffs.

99,  In particular, the investment strategy and rates of return promised to the plaintiffs by
Stanford and the Other Insiders were not as clalmed, Under the direction and at the instigation of
Stanford and the Other Insiders, several billion dollars of funds provided to SIB (including the
funds invested by the plaintiffs) were diverted for the personal benefit of Stanford and the Other
Insiders, As a result, the plaintiffs were victims of acts of larceny and breaches of fiduciary duties

and trust by Stanford and the Other Insiders,

100,  Stanford and the Other Insiders separated the funds received by SIB from its customers
into three tiers. Tier I contained cash or cash equivalents, while Tier II consisted of various
portfolios of investments that were managed at arm's length by third party financial institutions,

including TD Waterhouse, together with a small amount of cash ot cash equivalents.
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101, By maintaining Tiers I and II and allowing SIB employees and executives to undertake
discrete tasks with respect to them, Stanford and the Other Insiders were able to deceive honest
SIB employees and others, This deception allowed Stanford and the Other Insiders to use Tier 111

to effect the SIB Looting,

102, Tier III was the most financially-significant tier at SIB, consisting of the vast majority of
. SIB's funds, It was managed by Stanford and the Other Insiders and they kept its true contents

secret,

103, SIB employees, executives and directors either did not know of the existence of Tier I1I or,
if they did know, had no knowledge whatsoever of its contents and were under the impression it
was being legitimately managed. In fact, information relevant to the true contents of Tier' 111 was
not even kept on SIB's computer systems and Stanford and the Other Insiders used fdrg.ed'
documents to deceive SIB employees, executives and directors as to the true nature of SIB's
underlying assets, The real information in respect of Tier IIT was stored on an external drive that

Stanford and the Other Insiders commonly called “the football” and kept with them at all times,

104, Once Stanford and the Other Insiders had directed SIB's funds into Tier III, instead of
investing them as 1'epfesented to SIB customers, employees, officers, executives and others (the
“SIB Stakeholders™), they misappropriated and misapplied the funds by placing them into
speculative, largely illiquid investments (namely real estate and private equity), diverting them to
other oompanies owned by Stanford, using them to fund their own lavish lifestyles, and making
large concealed and unsecured SIB sharcholder loans to Stauford, none of which were repaid.
Accordingly, "Stanford and the Other Insiders acted to the detriment of SIB and the SIB

Stakeholders, including the plaintiffs, for their own financial gain,
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105,  Inaddition, Tier I1I funds were used to hide the SIB Looting, In particular, Stanford and the
Other Insiders diverted Tier III funds generated by SIB from the sale of CDs to pay purported
interest on and redemptions of the CDs as required, thereby deceiving SIB customers, employees,
executives and others, and allowing the continuation of the SIB Looting, Concealing the fraud in

this manner resulted in the SIB Looting taking on the characteristics of a “Ponzi” scheime,

106, During his orchestration of the SIB Looting, Stanford in particular led a lavish lifestyle
financed exclusively with SIB's funds that he had o.onverted to his own use. Among other things,
he enjoyed the use of a US$10 million Florida mansion and a fleet of private jets (valued at
approximately US$100 million), He also took eﬁtravagant and expensive vacations costing up to

US$100,000 and would often rent US$100,000/week yachts.

107.  In order to conceal the SIB Looting from the SIB Stakeholders, Stanford and the Other
Insiders routinely caused false entries to be made in STB's accounts. Specifically, Stanford and the

Other Insiders caused, among other things:

(a) false entries to be made into SIB's ledgers for the purpose of reporting false or
unjustifiably inflated revenues and/or false or unjustifiably inflated investment

portfolio balances and asset values, and;

) such false entries to be submitted to SIB's regulator in Antigua, the FSRC,

and/ot

ii such false entries to be represented to potential investors in SIB's CDs in
P p

order to encourage investments in CDs;

(b) copies of SIB bank statements to be forged; and
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(¢)  false and/or unjustifiably inflated increases in assets to be recorded in SIB's annual

reports and promotional materials,

108, As a result of Stanford and the Other Insiders' directions, SIB's annual reports falsely
claimed increases in the value of SIB's assets from approximately US$760 million in 2000 to
US$8.5 billion in December 2008, In reality, SIB only had approximately US$500 million in
identifiable or traceable assets at the time of SIB's collapse only two months later in February

2009,

IV. THE COLLAPSE OF SIB
109. By the Fall of 2008, owners of SIB CDs began demanding redemptions of those CDs in
increasing numbers, At the same time, SIB was increasingly experiencing difficulties generating

new sales of SIB CDs, This scenario was prompted by the financial crisis in 2008,

110,  Asaresult, by October '200‘8, SIB was left with no choice butto liquidate its accounts held
at TD Bank and TD Waterhouse, among others, in order to pay interest and redemption rates owed
to customers, TD Bank facilitated this liquidation primarily at the instruction of the Chief
Investment Officer of SFG, Laura Pendergest-Ilolt (“Pendergest-Folt”) and Zack Davis, The
liquidation included both SIB and BOA assets, TD Bank did not take any steps to investigate why
the liquidations were occurring or alter the services it provided to SIB or BOA except to monitor

the situation from the perspective of its own credit risk.

111, By at least January 2009, the SEC began subjecting SIB to intense scrutiny, It demanded
that SIB provide an itemized list of all assets in SIB's portfolios and all of SIB's financtal and

accounting documents. The SEC also informed various SIB executives and officers that it sought

their testimony:.
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112, Soon thereafter, in early February 2009, Davis called a meeting with all of SIR's top
executives in Miami, Florida. At that meeting, at which Stanford was not present, Davis informed
the executives of the SIB Looting, The executives had no idea about the SIB Looting or the
contents of Tier III prior to the meeting. According to Davis, upon hearing of the SIB Looting, the

SIB executives' reaction was one of “shoclk”,

113, On February 16, 2009, the SEC filed civil charges against SIB and its related entities, and
against Stanford, Davis and Pendergest-Holt, In doing so, the SEC alleged “massive ongoing
fraud” involving SIB CDs, That same day, the SEC obtained an injunction preventing SIB and its
related entitles from carrying on business and the appointment of an equity receiver from the U.S.

District Court in Dallas, Texas,

114, Similarly, on February 19, 2009, the FSRC appointed receiver-managers of SIB, This
appointment was continued by the High Court of Justice of Antigua on February 26, 2009, which
thereafter determined that SIB should be liquidated and dissolved under the supervision of the

Antiguan court putsuant to the IBC 4ct, The Former Liquidators were theteby appointed.

115, Despite the unique window into SIB provided by the extensive banking services it
provided and the duty that TD Bank had to understand the true 'natui'e of SIB's affairs, until the
SEC issued a freezing order on March 12, 2009, TD Bank took absolutely no steps whatsoever to
limit SIB's bankin,g activities, to report SIB's numerous i;'regularities to any regulatory authority or
to take any other action that would have prevented the losses suffered by SIB and its customers in

connection with the SIB Looting.

116, By Order of the Ontario Superior Cowrt of Justice (Commercial List) dated April 24, 2009

(and subsequently extended) in Court File No, CV-09-8154-00CL (dtforney General of Ontario v,



S75

-33 -

The Contents of Various Accounts Held with TD Bank and TD Waterhouse in rem), TD Bank was

ordered to pay into court all of the monies it held on behalf of SIB,

117, On June 18, 2009, a federal grand jury returned a 21-count indictment against, among
others, Stanford and Pendergest-Holt. The grand jury indictment charged Stanford and
Pendergest-Holt with various offences including conspiracy to commit mail, wire and securities
fraud, wire fraud, mail frand, conspiracy to commit money laundering and conspiracy to obstruct

an SEC investigation.

118,  On March 6, 2012, Stanford was convicted of 13 of the 14 counts remaining against him,
. including those in relation to his fraud and conspiracy, On June 14, 2012, he was sentenced by U.S,
District Judge David Hittner who commented that Stanford had orchestrated “one of the most
egregious frauds ever presented to a trial jury in federal court.,” Stanford was sentenced to 110

years in prison and ordered to forfeit US$5.9 billion,

119, On June 21, 2012, Pendergest-Holt pled guilty to obstructing the. SEC's investigation into
the misconduct of Stanford and the Other Insiders, I-Iom"ever, the other counts against
Pendergest-Holt were withdrawn after the SEC's investigation revealed that she did not kﬁow of
Tier 11 or the fraud on SIB until Davis disclosed them at the February 2009 meeting in Miami,
Florida referred 1o at paragraph 113, This was the case notwithstanding Pendergest-Holt's role as
the Chief Investment Officer of SGF and her close personal relétionships with Stanford and Davis,
On September 13, 2012, Pendergest-Holt was sentenced to three years in prison and three years of

supervised release,

120,  On August 27, 2009, Davis entered into a plea arrangement whereby, in exchange for his

co-operation, he was convicted of conspiracy fo commit mail, wire and securities fraud, and
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conspiracy to obstruct an SEC investigation, Davis was sentenced to five years of prison, three

years of supervised release and had a judgment of US$1 billion ordered against him,

121, SIB has at no point been indicted or charged with any offense in connection with the SIB
" Looting, Similarly, other than Stanford, members of SIB's Board of Directors have at no point
been indicted or charged with any offence in connection with the SIB Looting, nor have any other
senior executives of SIB such as its Presidents, SIB and the SIB Stakeholders, including the

plaintiffs, were deceived by Stanford and the Other Insiders.

V. FURTHER RED FILAGS
A, Banking Services Should Not Have Been Provided to an Offshore Antiguan Bank

122,  During the period that TD Bank provided correspondent banking services to SIB,
international regulators and government authorities publicly identified that Antigua needed to

improve its banking regulations to prevent money laundering and criminal activity,

123, At least as early as 1996, the U.S, State Department's International Narcotics Control
Strategy Report (“INCSR”) highlighted weaknesses in Antigua's banking syétem related to money
laundering, The report noted inadequate regulation and a surge in questi‘onable banking operations
in Antigua. These findings were reiterated in the INCSRs of the subsequent years. The 2003
Report indicated that money laundering in Antigua was related to fraud schemes and that money

laundering occurs more often in the offshore sector than in the domestic finance sector,

124, Although the Antiguan government subsequently passed the Money Laundering

(Prevention) Act of 1996, the U.S. ctiticism of Antiguan banking laws persisted.
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125, Consequenily, the Antiguan government formed the Antiguan Offshore Financial Sector
Planning Committee to advise the government and recommend additional changes to its banking
laws, Despite being likely the most prominent individual in the very industry the Committee was
designed to evaluate, and the owner of the largest offshore bank in Antigua, SIB, Stanford was
appointed Chairman of the Committes in 1997, Stanford was appolnted by then Antiguan Prime

Minister Bird, whose election campaign Stanford had been a major contributor to.

126, As Chairman of the Committee, Stanford created a “task force” that was charged with
considering improvements to Antigua's banking laws, Stanford paid the expenses of establishing
the task force out of his own pocket, creating a clear conflict of interest, In addition, members of
the tagk force were based in the U.8, and were historically connected with and had received funds

from Stanford,

127,  Ultimately, the task force recommended removing various offenses from Antigua's
banking laws, including “false accounting” and “fraud”, all activities that Stanford himself was
actively involved in through his operation of the SIB Looting, As.a result of the recommendations
of the task force, in November 1998, the government of Antigua amended the Money Laundering
(Prevem‘z‘an) Aet, The changes substantially weakened the Act's ability to address money

laundering,

128, In addition, the govermment changed the supervision of its offshore financial sector by
vesting authority over that sector in a new International Financial Sector Authority (the “TRSA™),
Incredibly, Stanford was appointed Chair of the IFSA and one of Stanford's U.S. {awyers also

served on the IFSA along with Stanford's Antiguan lawyer, Errol Cort, who was also the Attorney
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General of Antigua at that time. In essence, Stanford had been appointed to run the regulator that

was tasked. with overseeing the very industry that Stanford did business in.

129,  The aforementioned process of banking reforms was intensely and publicly criticized, with

Stanford's involvement in the process playing a central role in the criticisms, Notably, it also

prompted the U.S, Treésury Department, through its Financial Crimes Enforcement Network

(“‘PinCEN"), to issue an extraordinary advisory in April 1999 (the “FinCEN Advisory™), as

appears from the FinCEN Advisory No., 11 dated April 1999, The FinCEN Advisory stated, among

other things, that:

(a)

(b)

(©

“In November 1998, the government of Antigua and Barbuda amended its Money

Laundering (Prevention) Act in a manner that significantly weakened that Act”;

“The [new International Financial Sector Authority's] Board of Directors includes
representatives of the very institutions the Authority is supposed to regulate, thus
raising serious concerns that those representatives are in fact in control -of the
Authority, so that the Authority is neither independent nor otherwise able to
conduct an effective regulatory program in accordance with international

9,

standards”;

“The amendment of the Money Laundering (Prevention) Act, combined with
changes in Anfigua and Barbuda's treatment of its offshore financial services

sector, are likely to erode supervision, stiffen bank secrecy, and decrease the

possibility for effective international law enforcement and judicial cooperation’;
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(d)  the combination of these actions “raise questions about the purposes of transactions
routed into or out of Antigua and Barbuda or invelving entities organized or

domiciled, or non-resident persons maintaining accounts in Antigua and Barbuda™;

and

(e) “Enhanced scrutiny is especially important for transactions involving Antigua and
Barbuda offshore banks, transactions involving both Antiguaand Barbuda offshore
banks and the nine commercial banks licensed fo do business in Antigua and
Barbuda, and transactions in which one or more of such nine commercial banks act

for one or more Antigua and Barbuda offshore institutions.”

130, The FinCEN Adyisory was significant, It constituted only the second time in history the
U.S, Treasury Department had released an advisory targeting a specific country. The United

Kingdom also issued a similar advisory in April 1999,

131, - Further, it was apparent that the FinCEN Advisory was specifically referring to Stanford
when it warned that the Antiguan International Financial Sector Authority's Board of Directors
included “representatives of the very institutions the Authority is supposed to regulate” and tl.uat
the “Authority is neither independent nor otherwise able to conduct an efféot'ive regulatory

program in accordance with international standards,”

132,  In May 1999, U,S.~based attorney Carlos E. Loumiet, who was one of Stanford's lawyers
and an architect of Antigua's AML laws, publicly responded to the FInCEN Advisory, While
ultimately refuting the FinCEN Adyvisory, Loumiet conceded that there was “considerable,

indisputable merit” to the U.S, concerns about the “inherent potential conflicts of interest” with
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respect fo having private banking representatives such as Stanford on Anfigua's International

Financial Sector Authority,

133, Around the same time, Jonathan Winer, then the head of the U.S, State Department's
Bureau for International Narcotics and Law Enforcement Affairs publicly stated that Antigua was

“one of the most aftractive financial centres in the Caribbean for money launderers,”,

134, In or around 2000, James Johnson, the U.S, Treasury Department's Undersecretary of
Enforcement, complained in a letter to then Antiguan Prime Minister Bird, that Antigua had
compromised its laws against money laundering and created a conflict of interest by allowing
Stanford and other banking officials to sit on the regulatory board, He noted in the letter that the
Financial Sector Authorities' seizure of bank documents from a civil servant “raises substantial
questions as to Antigua and Barbuda's commitment to provide effective supervision of its offshoze

sector,”

135, In 2000, the Organization for Economic Cooperation and Development published a report
containing = list of countiies whose regulations were deemed designed to help people avoid paying

taxes in their home countries and Antigua was-on that list,

136. In 2001, the U.S. Senate's Minority Staff of the Permanent Subcommittes on
Investigations' issued a report entitled “Report on Cortespondent Banking: A Gateway for Money
Laundering” dated February 5, 2001 (“U.S, Senate Report™). The U.S. Senate Report specifically
named TD Banl as having pl'évided correspondent banking services to AIB, an Antiguan financial

institution that had been found to be engaged in fraud,
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137, The U.S. Senate Report identified that AIB had fallen into liquidation after it laundered
‘millions -of dollars and collapsed from insider abuse, insufficient capital and the sudden
withdrawal of deposits. TD Bank’s involvement in this fraudulent scheme appeared as a case study
in the U.8, Senate Report which identified that correspondent accounts are patticularly vulnerable
to money laundering and provide corrupt foreign banks access to the U.S, financial system and the
freedom to move money around the world, With respect to TD Bank's relationship with the

Antiguan AIB, it concluded, among other things, that;

(a) TD Bank was used to receive wire transfers from fraud vietims and/or to disburse

the illicit funds to accounts controlled by the criminals; and

(b)  TD Bank in Canada was a major conduit for AIB funds in to the U.S, banking
system and that between June 1996 and January 1997, US$20.9 million was wired

to the AIB correspondent account from the account at TD Bank in Canada.

138, It was apiaarent from the U.S, Senate Report that TD Bank representatives were
interviewed and asked to produce documents regarding TD Bank's relationship with AIB, These
requests ocourred while Stanford orchestrated the SIB Looting and while TD Bank provided
correspondent banking services to SIB, Despite this, TD Bank apparently failed to adequately
review, investigate or monitor its other Antiguan based correspondent bank accounts, including
those ofl SIB and BOA., In addition, at the same time, TD Waterhouse continued to manage

investment portfolios for SIB and BOA.

139, In 2003, and continuing at least until 2007, the U.S. State Department's INCSRs listed

Antigua as a “jurisdiction of major concern” on its list of Major Money Laundering Countries,
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140, In or avound February 2007, Antiguan Prime Minister Baldwin Spencer accused Stanford
of “political interference” after Stanford stated he would be touring the 17 constituencies in
Antigua outlining his proposals for future development. Stanford also met with a committee of the

Antiguan Cabinet and leaders of the opposition party to outline his investment program.

141, Further, at relevant times, the FSRC employed only three individuals to examine the affairs
of all Antiguan banks. This was the case despite the fact that Antigua's Gross Domestic Product
amounted to only a fraction of the assets claimed to be deposited at SIB alone during the same

period.

142, TD Bank was aware of the extensive and public condemnation of Antigua's banking
regulations and AML practices, as well as Stanford's well-publicized involvement with and

manipulation of Antigua's regulatory regime,

143, The FinCEN Advisory was particularly televant to TD Bank's relationships with SIB and
BQA. This was because, at the time of the FinCEN Advisory, TD Bank had only two
correspoﬁden’c banking relationships with Antigua-based banks: SIB and BOA. The FinCEN
Advisory thetefore served as an express warning to- TD Bank that banking services should not have

been provided to SIB or BOA,

144,  On September 29, 1999, Davis wrote to John Pepperell of TD Waterhouse to address
“reports in the media [of] questionable banking practices, whiéh involve transactions with
financial institutions located in offshore jurisdictions”, a clear referénce to the FinCEN Advisory
and associated media reports. At the same time, Davis offered to have SIB's legal department
“present [SIB's] comprehensive pro gram to [TD Bank's] compliance department or others within

your organization.”
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145, A TD ‘Waterhouse employee responded to Davis' letter, noting simply that SIB's
“cognizance of this problem and commitment to ensure your offshore bank officers know how to
deal with this issue is assuring to us” and that it wou-lci “not be necessary” to have “[SIB's] legal
department present your comprehensive program 1o out compliance department.”” Neither TD
Bank nor TD Waterhouse took any steps to limit or review the banking services provided to SIB as

a result of the FinCEN Advisory,

146, TD Bank was required to know the foregoing information in respect of Antigua and
Stanford's influence there, Had TD Bank undertaken reasonable due diligence in respect of SIB
and Stanford, it would have discovered such information, That information alone indicated that
banking services should not have been provided to SIB. However, even if banking services
continued to be provided, the information revealed by a reasonable amount of due diligence in
respect of Antigua at the very least indicated that TD Bank was required to undertake éﬁhanoed
due diligence with respect to SIB, its business, Stanford and SIB's TD Bank accounts, To the
“extent that TD Bank did not undertake such enhanced due diligence, TD Bank failed to act as a

reasonable bank would have in the same suspicious circumstances.

147, TD Bank was aware of sufficient information such that it knew or ought to have known
that, or was recklessly or willfully blind to the fact that, Stanford and SIB were high risk customers
that should not have been provided with the privileges and access that a correspondent banking

relationship with TD Bank provides.

B, TD Bank Had an Exclusive Window Into SIB's Affairs
148,  TD Bank'sunique position provided it with sufficient information amounting to knowledge

of'the SIB Looting, This unique positioning was a result of the fact that:
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()  TD Bank provided correspondent banking services to SIB;

(b)  TD Bank provided correspondent banking services to BOA;

(¢)  TD Bank provided banlcing.servioes to Caribbean Star Airli-nés;
(d)  TD Bank provided trade ﬁnanciﬁg and {reasury services to SIB;
(e) TD Waterthouse managed an investment portfolio for SIB; and
@ TD Waterhouse managed an investment portfolio for BOA.

149, Each of these relationships required TD Bank and TD Waterhouse to obtain substantial
informétion from a Stanford-owned entity in order to commence and continue the relationship, TD
Bank was in the unique position of being able and duty bound to ask questions and require
satisfactory answers from SIB, Stanford and the Other Insiders, Each relationsﬁp also wniquely
positioned TD Bank to understand the transactions that were being undertaken by those

Stanford-owned entities, as well as the relationship between those entities.

150, TD Bank has admitted that it had access to SIB’s financial statements, It has further
admitted that it did not conduct in depth reviews of those statements, This is an example of TD

Bank not availing itself of its exclusive window into SIB’s affairs as it was required to do,

151, In addition to having complete access to and control of all of SIB's accounts held at TD
Bank and TD Watethouse, TD Bank personnel had the opportunity to and in fact did visit, among
other places, SIB's headquarters in Antigua and SFG's headquarters in Houston, Texaé. The stated
purpose of such visits was to conduct due diligence, including mecting senior SIB personnel and

examining first hand SIB's operations,
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152, For instance, in 1999 or 2000, a meeting took place between Stephen Cullen (“Cullen”),
Bill Sebenski (“Sebenski’) and John Leckie (“Leckie”), At that time, Sebenski had recently taken
ovet Cullen's role as TD Bank's Managing Director of Correspondent Banking for the Caribbean
and Latin America and both Cullen and Sebenski reported directly to Leckie, TD Bank's General
Manager of Trade Finaﬁce and Correspondent Banking. At the meeting, Leckic inquired whether
TD Bank really understood SIB's business, This inquiry was made notwithstanding that SIB had
become a significant correspondent banking client of TD Bank and Leckie was responsible for
overseeing the TD Bank-SIR relationship, Since both Cullen and Sebenski answered that they in

fact did not understand SIB's business, both were sent by Leckie to Houston, Texas to meet with

SIB and SFG personnel,

153.  After the due diligence trip to Houston, Texas, Cullen informed Sebenski that he was
uncomfortable with TD Bank's continued correspondent banking relationship with SIB. Cullen
further informed Sebenski that TD Bank needed' to conduct a due diligence investigation of SIB
and apply a strict KYC standard because “something did not seem right”, However, TD Bank
either did not conduct such an investigation or did so and nonetheless continued to provide

correspondent banking services to SIB,

154, Infact, over the period that TD Bank provided correspondent banking services to SIB, TD
Bank personnel took at least 15 trips to meet with SIB and/or SFG personnel in Antigua or
Houston, TD Bank was able to and did set the agenda for such visits, including by indicating to
SIB what information TD Bank would require during such visits, In addition, SIB personnel met
with TD Bank personnel responsible for the SIB correspondent banking relationship in Toronte
and at SIB's Monttreal office on various occasions, as well as in other locations around the world

including Miami, Memphis, New York, Vienna and London, England,
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155, However, although TD Bank was required to take trips to meet with SIB petsonnel and
thoroughly examine SIB's operations, the visits between TD Bank and SIB personnel consisted
primarily of expensive meals, high-priced accommodations and social events such as participating
in or attending at PGA golf Pro-Am tournaments and cricket tournaments hosted by Stanford,
Further, to the extent that TD Bank did undertake due diligence during' such visits, that due
diligence was inadequate. For instance, TD Bank focused on questions concerning SIB's
customers, Although TD Bank was required to ask such questions, 1t was also required to ask
questions and demand satisfactory answers in respect of SIB's own operations and affairs,

including in respect of Stanford personally, but failed to do so.

156. The Applicable Standards (which aré discussed below at paragraphs 241 to 309) required
TD Bank to aggregate all of the information acquired by TD Bank and TD Waterhouse in the
course of providing the aforementioned services to Stanford-owned entities and to consider that
information holistically when determining whgther it was appropriate to provide correspondent

banking services to SIB,

157, For example, in accordance with the Applicable Standards, TD Bank was required to
“know” SIB and understand its business opeifations prior to agreeing to act as con'éspondent bank,
As a result, at the time that TD Bank began providing correspondent banking services to SIB, TD
Bank was 1'§quired to know that SIB had neither Canadian customers nor business connections to
Canada. TD Bank was also required to know that, while it had agreed to accept wire transfers in
both Canadian and U.S, dollars, because SIB did not have Canadian customers, the wires
processed by TD Bank would be exclusively in U.S. dollars, Similarly, TD Bank should have
determined if other financial institutions had denied or ceased to provide correspondent banking

services to SIB.
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158, Moreover, TD Bank knew that by agreeing to provide SIB with correspondent banking
services, it was agreeing to facilitate the transfer of funds into the U.S, and other jurisdictions in a
manner which shielded the true nature of those transfers from the recipient banks in those
jurisdictions and their regulatory authorities, This very same issue was confronted in the U.S.

Senate Report regarding TD Bank's participation in the VAIB fraud.

159, Thus, based on the information arising from the necessary due diligence required of TD
Bank with respect to SIB, which was required to be conducted in addition te and in place of any

dye diligence previously undertaken with respect to BOA, TD Bank knew that there was no

legitimate business or economic purpose for SIB to require correspondent banking services in

Canada,

160, This was even more appatent due to the fact that SIB had an existing banking relationship

with Trustmark in Houston, Texas (which a reasonable bank would have determined), making the
business case for any correspondent banking services even more dubious, “While Trustmark
processed cheques for SIB, it declined to provide wire transfer services to SIB. As a practical
matter, if SIB could not utilize wire transfers, it would-have been virtually impossible for Stanford
and the Other Insiders to perpetrate the SIB Looting because they would been forced to rely on
mailing cheques in every instance where they caused SIB and its affiliates to conduct transactions,
Stanford and the Other Insiders solved this issue by relying on TD Bank, They were able to do so
notwithstanding that TD Bank was requﬁed by the Applicable Standards to decline to provide

correspondent banking services to SIB.

161, Inaddition, having chosen to establish correspondent bank accounts for SIB, TD Bank was

required, in accordance with the Applicable Standards, to undertake enhanced ongoeing monitoring
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of SIB and the appropriateness of its relationship with SIB. Among other reasons, this was

particularly true in light of the fact that:
(a) SIB was located in Antigua, one of the highest risk jurisdictions in the world;

(o)  TD Bank was providing correspondent banking services, the highest tisk type of

banking services ; and

() all funds transferred to and from SIB's TD Bank accounts were done by wire

fransfer, a method which itself constitutes a high rislk,

162, However, TD Bank has admitted that it did not undertake enhanced monitoring of SIB’s

accounts until late 2008 and only did so then because of concerns over SIB’s liquidity.

163, The ongoing monitoring of SIB that TD Bank was tequired to undertake should have
continuously ensured that SIB was utilizing its correspondent bank accounts in a manner
consistent with how TD Bank understood those accounts would be utilized when it agreed to open
them, or in accordance with its updated uhderstanding of what normal usage of SIB's accounts

entailed,

164, .As such, when TD Bank compared its understanding of how SIB's accounts operated to the
actual use of those accounts, TD Bank should have realized either (i) that it did not have an
understanding of the normal use of SIB's correspondent bank accoﬁnts, or (i) that its
understanding of how SIB should have :been using its correspondent bank accounts indicated that
thete was no legithﬁate business or economic purpose for SIB to require correspondent bank
accounts in Canada. Bither way, TD Bank's review of SIB should have led to the conclusion that

TD Bank should not continue to provide correspondent banking services to SIB,
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165,  Alternatively, to the extent that TD Bank failed to conduct the necessary ongoing
monitoring of SIB's correspondent bank accounts, it acted in direct contravention of the

Applicable Standards, acted recklessly and fell clearly below the standard of a teasonable bank,

166,  Asaresult, every day that TD Bank provided services to SIB, it did so in reckless disregard
of the fact that there was no legitimate business or economic putpose to SIB's banking relationship
with TD Bank, This recklessness only got worse as the relationship continued and TD Bank

obtained further information that amounted to actual knowledge of the SIB Looting,

167, In addition to the fact that there was no legitimate economic or business purpose to SIB's
banking relationship with TD Bank, as a result of the aforementioned relationships, TD Bank was
also uniquely positioned to have knowledge of SIB's general history (discussed at paragraphs 44 to

109) and also knowledge of the fact that:

(8) ' Priorto engaging TD Bank to provide correspondent banking services, Guardian or
SIB used financial institutions in the U.S. for its correspondent banking purposes,
including Chase Manhattan Bank (“Chase”), First Interstate Bank and Bank of
America, all of which chose to end their relationships with Guardian or SIB. For
instance, Bank of America's Compliance Department repeatedly insisted to Bank of
America's managerhent that providing services to SIB constituted an intolerable
visk, After one year of providing such setvices, Bank of America's management
came to agree with the warning of the Compliance Departme;nt and ended Bank of

America's relationship with SIB;

(b) TD Bank previously provided correspondent banking services to AIB, another

Antiguan financial institution, TD Bank was aware that its relationship with AIB
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caused TD Bank to become a conduit for the transfer of significant volumes of
fraudulent trqnsfers. In fact, the very same TD Bank executive who administered
AIB's ’1;D Bank account also was responsible for the SIB and BOA correspondent
bank accounts with TD Bank. As such, TD Bank was aware of the clear and present
need to subject its other Antiguan correspondent bank customers, including SIB, to

particular scrutiny;

TD Bank contributed to the U.S, Senate investigation into correspondent banking,
That investigation resulted in the U.S, Senate Report, which not only concluded
that correspondent banking was a gateway for money laundering, but specifically
noted the use of TD Bank's accounts to facilitate the fraud committed by AIB and
Guardian Bank and Trust (Cayman) Lid. ‘Sinoe TD Bank was aware of the U.S,
Senate Report, TD Bank's awareness of the risks associated with providing
correspondent banking was high, including with respect to providing such services

to an Antiguan financial institution;

SIB represented that Mercer, who was also a long-time friend of Davis, sat on an
advisory board for SIB, If indeed Mercer sat on the advisory board, this relationship
also provided TD Bank with access to information concerning the SIB Looting, If
he did not, and SIB represented that he did, TD Bank ought to have been aware of
this, Such a misrepresentation would have been a “red flag”, to say the least, to TD

Bank that required TD Bank to investigate and take actiony

The rates of return generated by TD Waterhouse were at odds with the rates of

return that SIB purportedly generated; and
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63) SIB directed TD Bank to send funds held in its correspondent bank .accounts to
locations and to entities in & manner that cleatly indicated such funds were not
being used as represented to SIB's customers, a clear “red flag” within the exclusive

knowledge of TD Bank.

168, TD Bank, by virtue of its banking relationship with SIB, was also uniquely positioned to
demand further particulars about the publicly available information concerning SIB and Stanford,
all of which TD Bank was required to be aware of, If TD Bank demanded such further particulars,
those particulars were denied by Stanford and the Other Insiders or, if provided, revealed further
cause for concern, Any such result should have led TD Bank to determine that banking services
should not have been provided to SIB, Alternatively, Stanford and the Other Insiders provided TD
Bank with further particulars that were inconsistent with the publicly available information, Such
inconsistencies were themselves a “red flag” that should have been properly investigated, with the

result being that TD Bank determined banking services should not be provided to SIB,

G, TD Bank Knew or Ouglt to Have Known of Relevant Open Source Information

169.  Over the period of time that TD Bank provided correspondent banking sexrvices to SIB, it
knew or ought to have known, or was recklessly or willfully blind to, information that was
discoverable with even limited investigative efforts, In accordance with the Applicable Standards,
TD Bank was required to diligently conduct ongoing monitoring of such publicly-available or
“open soutce’ information pertaining to SIB and its business operations, A summary of such

information follows,
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170,  Stanford petitioned himself into personal bankruptcy on February 17, 1984 before the U,S,
Bankruptey Court (for the Western District of Texas, Waco Division) under Case No.

6-84-00263-T on the basis of personal debts of US$13,648,618,75,

171, From 1985 until 1990, Guardian operated in Montserrat, a jurisdiction which was

historically known to have inadequate AML regulations,

172, By 1988, Stanford had been accused of violating banking laws in Texas by tunning
unlicensed “feeder” sales offices in Houston for Guardian, The U,S. Office of the Comptroller of
the Currency in 1988 and again in 1989 issued advisories concerning Stanford's similar violations

of banking laws in Florida and California, .

173, By 1989, the banking system in Montserrat came under investigation by U.S, and British
authorities, Consequently, Guardian itself came under scrutiny for possible drug money
laundering, When Guardian 'was forced to report to the Montserrat banking authorities, Stanford

and Davis fabricated account statements and ledgers.

174, OnNovembet 28, 1990, the Financial Secretary of Montserrat notified Stanford that it was

going to revoke Stanford's banldng licenses because!
() Guardian's auditer, C,A.S. Hewlett & Co, Ltd., was not an apptoved auditor;
(b) Guardian was operating in a manner “detrimental to its dépositors”;
(¢)  QGuardian failed to supply satisfactory details aé to its liquidity;
(d)  Stanford was formetly a bankrupt; and

(¢)  Guardian had failed to submit annual financial statements.
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175, Hoewever, before the threatened revocation could be imposed, Stanford caused Guardian to

change its domicile to Antigua,

176,  Stanford moved Guardian from Montserrat to Antigua at the very time that Montserrat was
scrutinizing its banks, At the same time, Antigua subjected its offshore banking industry to limited

regulation and had the reputation of being the most corrupt island in the Caribbean,

177.  There were extensive deficiencies in Antigua's offshore banking industry and Stanford

played a major role in Antigua's actions with respect to its offshore banking industry.

178. Having moved to Antigua, Guardian/SIB reported that it was audited by C,A.S, Hewleit &
Co. Ltd,, which is a small firm based in Antigua that clearly did not possess sufficient competence
to adequately audit a financial institution the size and scale of SIB. This was evidenced by the fact
that it did not have a website and basic internet-based searches would not reveal any information
on the' firm, Further, on account of being based in Antigua, C.A.S, Hewlett & Co, Ltd was not
subject to significant regulatory oversight, Notably, it was also the same audit firm that Montserrat

had deemed to be an unapproved auditor of Guardian,

179, In 1991, the U.S. Federal Bureau of Investigation, U.S, Customs and Texas law
enforcement authorities investigated Stanford's possible involvement in drug money laundering,
This investigation resulted in U.S, Customs officials searching Stanford's private jet when he

returned from the Caribbean.

180, In 1994, then Antiguan Prime Minister Lester Bird allowed Stanford to organize and
arrange financing for a public hospital project in Antigua, Stanford purportedly funded an interim

loan to the Antlguan Government to finance 100 percent of the project's architectural and
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engineering costs, Eventually, Stanford lent the Antiguan Government over US$40 million
through BOA, thereby heavily indebting the Antiguan Government — BOA and SIB's only
regulator — to Stanford. Stanford's involvement in the hospital project prompted a 1996 U.S.

congressional investigation into corruption in Antigua.

181,  In both 1995 and 1996, SIB disclosed identical rates of return of exactly 1571 percent, a

result that was highly unusual and unlikely.

182, In addition, SIB's Annual Reports disclosed rates of return far higher than those offered by
traditional banks, including TD Bank, From 1997 until 2006, SIB disclosed returns on its CDs that
were, at their worst, 140 percent greater than the average return generated by U.S. banks' CDs, At
their best, the returns disclosed by SIB on its CDs were 388 percent greater than the average return

generated by U.S. banks' CDs,

183, The SIB promotional materials, which induced prospective customers to purchase CDs,
advertised rates of return in excess of those offered by TD Bank ot other major financial
institutions, The promotional materials did not explain how those rates of return were earned or

could be paid.

184, On April 29, 1997, a verdict was rendered against Stanford by a U.S, Tax Court in his case
against the Internal Revenue Service, The Court ruled that Stanford failed to file a 1990 tax return
and owed in excess of US$500,000 in taxes and penalties related to his ownership of Guatdian in

Montserrat,

185, In July 1998, U.S, authorities obtained a warrant to freeze funds controlled by suspected

money launderers, The seizure warrant was executed by U.S. authorities and sought to freeze a
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total of US$3.3 million, While the seizure warrant sought to freeze funds in U.S. financial
institutions, including SAC, most of the funds — nearly US$3.2 million — were found to be in an

SIB account,

186, InNovember 1998, Stanford caused SIB to file a Regulation D (“Reg, D) exemption with
the SEC, The exemption allowed SFG, via SGC, to sell SIB CDs to U.S. “accredited investors” in
the U,S. without registering them as securities, SIB's initial Reg, D filing listed SIB CD offerings
totalling only US$50 million, 8IB's filed an amended Reg, D in November 2001 to increase the
Reg. D offering to US$150 million, SIB filed additional amendments in March and November of
2004, increasing the size of SIB's CD offerings to US$200 million and then US$1 billion, clearly
evidencing the massive sales of SIB CDs taking place in the U, S, In November 2007, SIB filed yet

another Reg, D amendment to increase the size of the offering to US$2 billion.

187, From 1999 to 2008, SEG spent approximately US$4.8 million on government lobbying
actlvities — spending US$2.2 million of that in 2008 alone — and its employees and its political
action committee gave US$2:4 million to federal Democratic and Republican candidates since
2000, At the same time, SFG lobbied against aspects of proposed U.S. legislation simed at

cracking down on offshore banks and money laundering,

188, Beginning in or around 2001 and oontihu-ing until at least 2008, various employees of
Stanford-owned entities filed individual cases with the American Financial Industry Regulatory
Authority (“FINRA"™), or its predecessor, claiming that they had been wrongfully dismissed and

alleging fraudulent business practices in violation of U.S. securities laws,

189, In or around 2002, media reports indicated that Stanford and employees of SFG donated

US$90,350 to the legal defense fund of Robert Torricelli (“Torricelli”), then a U.S, Senator from
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New Jersey. This represented the largest block of contributions fo. Torticelli's legal defense fund in
the preceding reporting period. The legal defense fund existed to pay Torricelli's legal bills
stemming from a criminal investigation into his involvemerit with Korean-American businessman
David Chang, Torricelli notably sat on the Senate Subcommittee on Investigations and the Senate
Finance Committee, both of which deal with money laundering issues. Torricelli was also a
member of the Senate Finance Committee's Subcommittée on the Internal Revenue Service. At
that time, the Internal Revenue Service was moving to obtain records of offshore bank credit cards
that U.S. officials had said may be used to avoid taxes. Those same media reports noted the

accusations that had been leveled against Stanford with respect to his influence in Antigua,

190. In or around November 2003, Stanford gave two Antiguan government officials —
Antiguan Tourism Minister, Molwyn Joseph, and Antignan Planning Minister, Gaston Browne —
each US$37,000, At the time, both officials were part of a team negotiating with Stanford for a
proposed exchange of two properties in St John‘é, Antigua, Clvic groups publicly urged their
removal, calling the paymenté “apparent inducements” and saying that the two had “serious

conflicts of interest”.

191,  In or around 2004, World-Check, a 1'epu’cable. organization that gathers information
globally on heightened risk individuals and entities, added Stanford to its database of high risk
individuals and classified him as a PEP on account of, among other things, his association with
then Antiguan Prime Minister Bird, By virtue of their positions or influence théy may hold, PEPs

present a high risk for potential involvement in bribery and corruption,

192, In or around 2005, a civil complaint against SIB and SGC was filed in the U.S, District

Court for the Southern District of Florida by two investors, The investors claimed they wete the
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vietims of a “Ponzi” scheme which targeted South Flotida residents of Venezuelan origin and that

SIB and SGC knowingly aided and abetted the other individual defendants in their perpetration of

the scheme.

193, In or around 2006, a former employee of a Stanford-owned entity filed a private
whistle-blower lawsuit against Stanford and SGC, The suit, filed in Miami-Dade County Circuit
Court in Florida, charged that SGC was attracting clients by selling CDs with artificially high
yields and was operating a ‘“Ponzi” scheme, The plaintiff also alleged that he was fired for raising
concerns that the firm's practices violated federal and state laws, In addition, it was alleged that
Stanford was bribing Antiguan regulators to lcgep them from passing money laundering
legislation, After the presiding judge gave the plaintiff permission to depose Stanford, SGC

became interested in settling and did so in December 2007,

194, In or around June 2007, the National Association of Securities Dealers (the “NASD”)
censured SAC and fined it US$20,000 for failing to establish and maintain a supervisory system
reasonably designed to achieve compliance with applicable securities laws, regulations and NASD

rules, and failing to maintain its required minimum capital,

195, TIn ot around June 2007, World-Check added SGC to its database as a financial institution
that posed a heightened risk, The resulting World-Check report reported that SGC was connected
to, among others, Stanford, Deavis and Pend ergest-Holt, At the time that World-Check added SGC
to its database, World-Check indicated that one or more public sources had reported that SGC
distributed sales literature that failed to present a fair and balanced freatment of investment risks
and benefits, and contained misleading, unfair and unbalanced information, In addition, it appears

on the face of the World-Check report that, p1:io1' to SIB being shut down in February 2009,
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World-Check updated its database to note that FINRA had censured and fined SGC on various
occasions, that SGC had failed to adopt necessary supetvisory procedures with respect to public

disclosure and that SGC was alleged fo be involved in a US$8 billion pyramid scheme,

196, SIB's 2007 Annual Report claimed that SIB's investment portfolio consisted of $8.6
percent equity, 18.6 percent fixed income, 15.6 percent alternative investments (i.e, hedge funds)
and 7.2 percent precious metals, The 2007 Annual Report thus described SIB's poitfolio as a
“well-diversified portfolio of highly marketable securities issued by stable governments, strong
multi-national corporations and mejor international banks”, Other than the fixed income, the
typical performance of every component of this investment allocation was volatile and subject to
significant risk, SIB's 2007 Annual Report was therefore intemally inconsistent because the
purported composition of SIB's portfolio was at odds with the consistently high tates of refurn that

SIB claimed to generate.

197, In or around January 2008, FINRA censured SGC and fined it US$10,000 for distributing
misleading, unfair and unbalanced information about the CDs, as well the fact that the relationship

between SIB and. SGC could create a conflict of interest.

198, In2008, SIB also disclosed that it had incurred a loss of 1,3 percent amidst one of the worst
financial crises in history. In that same year, the S&P 500 lost 39 percent and the Dow Jones

STOXX Europe 500 Fund lost 41 percent of their respecti\)e values.

199, " In September 2008, the U.S. Federal Reserve Board served a subpoena on the Miami office
of STC, The subpoena requested documents relating to, among other things; the relationship
between STC and Stanford Trust Company Ltd. (Autigua), as well as documents related to SIB

CDs between STC and other SFG entities,
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200, Inoraround September 2008, FINRA. censured SGC and fined it US$10,000, Among other
things, FINRA's findings stated that SGC's supervisory system did net provide for supervision
reasonably designed to achieve compliance with applicable securities laws, as appears from the

September 2008 FINRA report.

201, As detailed further below, in or around 2008, a major international clearing house,

Pershing, announced that it could not verify Stanford was not involved in fraud of some nature,

202, In oraround January 2008, two former top executives of SGC, Mark Tidwell (“Tidwell’”)
and Charles Rawl (“Rawl”) filed a wrongful dismissal claim against SGC. The claim alleged that
SGC failed to file necessary forms with the U.S, Treasury disclosing its clients’ offshore holdings
and ‘did not advise clients to file those forms. It also alleged that SGC purged files and destro.yed
documents as early as 2007 related to what Tidwell and Rawl cla'nned was an ongoing SEC
investigation regarding practices relating to the sale of CDs. The suit also alleged that SGC gave

clients false historical performance data for its securities,

203, - In or around 2008, media reports indicated that the SEC was investigating SIB's CD sales
and ‘that it had issued subpoenas to two former SGC employees, Tidwell and Rawl, who, as

previously noted, had sued SGC,

204, In or around January 2009, media reports described SIB as being a fraud. These reports
noted that it was & “red flag” that the interest rates on CDs were as high as they were and that SIB's
business model required depositors giving funds to the bank to invest in the market. They also
noted that it was suspicious that SIB had consistently achieved above-average results in all of its

investment categories.
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205, In or around January 2009, FINRA censured SGC and fined it US$30,000 for failing to
adequately disclose the research methods used to report cettain securities valuations and thatit was

making a market in the company's securities.

206, On or around February 11, 2009, Bloomberg Businessweek reported that the SEC, the
Florida Office of Financial Regulation and FINRA were all investigating SFG. The report stated
that the probe's focus was on the high-yield CDs and the investment strategy behind them, as well
as how SFG could afford to provide employees with large bonuses, luxury cars and expensive
vacations, especially in light of the fact that selling CDs is usually a low-margin business. The
report also noted that SIB was audited by a small accounting firm, the principal of which had d'ied

on January 1, 2009,

207. TD Bank was actually aware of certain of the.publioly-avaﬂable information in respect of
SIB. For instance, in response to a July 2008 Bloomberg atticle entitled “SEC Investigating
Stanford Group Offshore-Back CDs”, TD Bank contacted personnel from SIB and/or SFG and
indicated that its “main-question and concern about the Bloomberg article is about the alleged SEC
investigation into SIB’s sale of CDs into the US, This is the central and more significant issue in
the media reports.” Soon thereafter, Davis advised another SIB employee that TD Bank ‘“‘was

beginning to get nervous because of all the rumors circulating about SFG.”

208. Notwithstanding TD Bank's concerns and the extensive publicly-available information in
respect of Antigua, SIB and Stanford, all of which TD Bank was required to be aware of and
consider, TD Bauk took absolutely no steps whatsoever to limit SIB's banking activities or repott
to any regulatory authority at all until receiving the freeze order dated March 12, 2009 from the

SEC, nearly a month after SIB's collapse.
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- 209, All of the plaintiffs’ investments in SIB CDs were made in or after January 2007, with
certain of those investments being made as late as January 2009, just a month before SIB’s
collapse, Thus, by the time of the plaintiffs’ first investments in SIB CDs, the vast majority of the
relevant publicly-available information in respect of Antigua, SIB and Stanford had arisen and was
readily available to TD Bank. Accordingly, had TD Bank acted as it was required to do, prior to the
time at ‘which the plaintiffs made their investments in SIB CDs, it would have terminated SIB's
access to TD Bank's facilities, reported the conduct of Stanford and the Other Insiders to the

appropriate authorities and frozen SIB's accounts.

D, Similarly Situated Entities Knew of the SIB Looting or Refused to Provide Services

210. Asaresult of the extensive public'ly-avéilable information, even without the benefit of the
window into SIB‘S affairg such as the one enjoyed by TD Bank, ’Flle SIB Looting was widely known
in the law enforcement, AML and banking communities from at least 1997, TD Bank is part of

these communities,

211, Notably, and as described below, other entities and regulators that were part of these
communities concluded that business should not have been conducted with SIB or, in some cases,

that the ‘SIB Looting was taking place,

SocGen
212, For instance, on July 5, 2000, a report in respect of BOA was provided by a UK.

consulting firm, “Proximal Consulting”, to a Swiss-based bank, Compagnie Bancaire Genéve,
which was subsequently acquired by SocGen in 2003 (the “Proximal Report’). The Proximal

Report is a due diligence report that was completed in only a few hours and at a-cost of only £500.



602

60 -

It summarizes a compliance review of the affairs of BOA, In doing so, it also commented on both

Stanford and SIB, For instance, paragraphs 4.3 — 4.4 of the Proximal Report state:

In a controversial move in 1997, Lester Bird asked Stanford to undertake the task of
tightening antl money laundering régulation in Antigua as a response to
international pressure. Stanford created a board with himself as President to
implement the changes and over 18 months, new laws to control money laundering
were implemented, Five offshore “banks” were closed and 20 more were reviewed;
“know your customer” laws were strengthened, However, the US authorities
viewed Stanford's financing and participation of the board and his ownership of
banks on the island as a conflict of interests, Moreover, the new law is reviewed as
having substantial loopholes and making it more difficult to obtain bank records,
This led to the issue of the FInCEN -advisory notice that is attached to this report.

The attached FinCEN advisory appears to have been conceived by the US State
Department's Bureau of International Narcotics and Law Enforcement Affairs who
are particularly concerned with the role and influence of R. Allen Stanford., One
senior official from another US Government agency has been quoted on Stanford
as saying, “Try as we might, we have never been able to come up with anything on
him,” ~ ‘

213, At paragraph 4.5, the Proximal Report states that “in relation to SIB, court documents we

have seen show that™:

Juan Zepeda Mendes, an influential member of the Carlillo Fuentes organization
[Mexico's largest drug cartel at the time], opened an account in his name at SIB on
6 June 1997 with a transfer of $104,000 from Bear Stearns that we [sic] followed by
subsequent transfers from Bear Stearns of $400,000 (19 June 1997) and $200,000
(2 July 1997).

Jorge Bastida, another influential member of the Carlillo Fuentes organization,
deposited $1,191,332 in his account at SIB that consisted-of five cheques all dated
18 April 1997 with consecutive numbers all drawn on an account of a Mexican
Casa de Cambio,. '

214, Paragraph 4.6 of the Proximal Report addresses Stanford's involvement in and departure
from banking in Montserrat, It states;
It is alleged that RAS previously owned a bank in Montserrat but he relinquished

the licence in 1989/90, Purther claims are that his voluntary relinquishment was
due to the fact that the British Police were just about to engineer the formal
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revoking of the licence. Based on this information, there is a widely held view that
SIB hashad a somewhat dubious reputation for many years, but this has nevet been
the subject of official action, '

Paragraphs 3.1 and 5.2 of the Proximal Report discuss Antigua, They state:

Antigua has obtained a reputation as being a jurisdiction that has done very little
about money laundering and has thus been the target of (in particular) South
American and Russian criminals who have used the financial infrastructure of the
island to successfully launder funds. This was highlighted by the collapse of the
Buropean Union Bank,

Following the issue of the US Government Advisory Notice (which is attached to
this report in full) meny financial institutions based in Antigua have found it
difficult to establish or continue correspondent banking relationships particularly
with US based or owned banks, Unconfirmed reports suggest that one large US
bank has closed all of its correspondent relationships with banks in Antigua,

In light of the foregoing, the Proximal Report concludes:

The Bank of Antigua itself as a prospective partner and/or client of [SecGen] poses
no problem in itself, as the bank is-a domestic one operating solely in Antigua with
no direct links to money laundering or other criminal activity, However, if the Bank
of Antigua is being used as a channel to introduce clients from Stanford
International Bank (or other customers not resident in Antigua) to [SocGen] we
have concerns as to the consequences of this. Firstly it is an accepted fact that
Stanford International Bank has been used by Mexican drug cartels to launder
counsiderable volumes of criminally obtained funds, Secondly, because of the very
high level of attention given to Antigua as a money laundering centre, it would be
very difficult for [SocGen] to defend itself or its reputation should any problems
occur in the future, :

603

Notwithstanding its actual knowledge of the fact of “‘widely accepted” criminal money

faundering activity at SIB and in Antigua generally, SocGen. continued to provide banking services

to SIB and Stanford until the collapse of SIB in February 2009, However, it has been alleged by

Davis that Blaise Friedli, the principal officer at SocGen, was a fiiend of Stanford, He also alleged

that both Friedli and other unnamed officials at SocGen received bribes from Stanford to ensure

that 8IB and SFG would continue to receive SocGen's services,
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The SEC

218, The SEC office in Forth Worth, Texas reviewed the operations of SGC and its sale of SIB
CDs in 1997, At that time, after only six days of field work in examination of Stanford and his
companies, the SEC came to the conclusion that Stanford was likely operating a “Ponzi” scheine,
SEC examiners concluded that SIB's statements promoting SIB CDs appeared to be
misrepresentations. Those examiners noted that the interest rates purportedly paid on SIB CDs,
combined with the large 1'eferrai payments being made to SGC and SFG, were simply too high to
be achieved through the purported low-risk investments, Taking into account these and other facts,
the SEC's Fort Worth branch chief concluded that the returns on SIB CDs were “absolutely

. ludicrous”,

219, The SEC's office in Forth Worth conducted additional investigations into SGC and 8IB in
1998, 2002 and 2004, Each examination resulted in the conclusion that the SIB CDs could not
have been “legitimate” and that it was “highly unlikely” that the returns Stanford claimed to
generate could have been achieved with the purported conservative investment approach, The only
significant difference in the SEC's ﬂndiﬁgs over the years was that the fraud grew exponentially

from US$250 million to US$1.5 billion,

220, The SEC brought an end to the SIB Looting in February 2009, but its failure to do so earlier
was the subject of a March 2010 repott by the SEC's Office of the Inspector General. That report
concluded that the SEC's failure to end the fraud on SIB and bring Stanford to justice did not result
from a lack of evidence that the fraud on SIB was taking place, Rather, the report found that senior
officials at the SEC's Fort Worth office felt that prosecuting large novel or complex cases was

disfavoured in comparison to prosecuting numerous “quick-hit” cases.
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221, In addition, the report found that the former head of the enforcement branch at the SEC's
Fort Worth office, Spencer Barasch, who played a significant role in the multiple decisions to
quash investigations of Stanford, sought to represent Stanford ;18 legal counsel on three separate
occasions aft_er he left the SEC and, in fact, did represent Stanford briefly in 2006 before the SEC
informed him he could not do so. As a result, he received the maximum allowable fine for a
violation of U.S. conflict-of-interest rules and was barred from practicing before the SEC for one

year.due to his actions in connection with Stanford,

Pershing LLC

222,  SGC entered into a “clearing agreement” with international clearing house Pershing in
December 2005, Initially, Pershing processed wire transfers from elient accounts it held for the
purchase of SIB CDs, However, by approximately mid-2006, Pershing became concerned about
the financial reliance of SGC on SIB because SGC was losing money and & significant portion of

its revenue consisted of referral payments from SIB,

223,  As a result, in the summer of 2006, Pershing began to ask for verification of SIB's assets
and the returns generated by the SIB portfolio, When SGC responded with only generalities about |
SIB's investment policy, Pershing increased its due diligence efforts in respect of SIB, These
efforts included, among other things, attempting to acquire a complete SIB CD prospectus and
traVeLlin.g to -Antigua to meet with SIB personnel and SIB's regulator, the FSRC, to see
documentation regarding SIB's balance sheet and the supporting paperwork that reflected the
assets, However, in each instance, Pershing was met with stonewalling and excuses by SIB
personnel, as well as by Leroy King, the senior-most official at the FSRC, who Stanford hadl

bribed,
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224,  Ultimately, due to its continued concerns over its inability to gain transparency into SIB's
portfolio, Pershing notified SGC that it would no longer prooesé wire iransfers from SIB. In
connection with doing so, in December 2008, Pershing announced that it could not verify Stanford

was not involved n fraud of some nature.

Ferrler Lullin & Cie
225,  Atleastas of 2000, Swiss-bank Ferrier Lullin & Cie (now Julius Bar Group Lid.) (“Ferrier

Lullin”) acted as the custodian for SIB's investments with Axia Investments in Switzerland.

226, Ferrier Lullin commissioned and received a due diligence report in respect of SIB dated

May 10, 2002, Among other things, that report noted that:

(a)  in the 1990s, “Antigua's offshore sector became more worrisome as individuals

believe to have ties to Russian organized crime moved in”;

(b) Stanford was appointed to spearhead the effort to reform Antigua's banking laws
and Jater appointed to the board of authority to oversee Antigua's offshore banks.
This. was the case notwithstanding that Stanford owned the largest bank to be

supervised;

(c) the U.8. State Department issued a report calling Antigua “‘one of the most
attractive financial centers in the Caribbean for money launderers” and later stated
that “[i]lidivid11als suspected of involvement in money laundering and other illicit
economic activities used their considerable influence to weaken Antigua's AML

legislation”, a clear reference to Stanford; and
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(d)  the U.S. had issued the FinCEN Advisory and that UK. and French officials soon

after voiced similar concerns,

227, In July 2003, an internal Ferrier Lullin memorandum confirmed concerns about Stanford
and SIB, It noted that Ferrier Lullin employees from various departments had made inquiries about
SIB and had asked, among other things, whether SIB was fruly a bank and if SIB was a shell bank

being used to avoid rules in the U.S,

JP Morgan Chase
228, Between 1994 and 2003, the Middle Market division of JP Morgan Chase opened 22 bank
accounts for SFG. During the same period, the Private Banking divisfon of JP Morgan Chase held
bank accounts for Stanford in his personalloa:paCi-ty. However, as & result of monitoring Stanford’s
accounts, the Private Banking division of JP Morgan Chase found “significant unfitting activities

occurring in the accounts of R, Allen Stanford” and therefore closed those accounts.

229,  Upon being netified ﬂia’c the Private Banking division of JP Morgan Chase had ended its
| relationship with Stanford, the Middle Market division began reviewing and more closely
monitoring SEG’s accounts, As a result of doing so, the Middle Market divison determined that it
was “unable to obtain a reasonable explanation of the customer’s accoun;c activities” and
subsequently filed a Suspicious Activiies Report in respect of SFG transactions totaling more than
$170 million between January 1, 2003 and August 29, 2003, The Suspicious Aqtivities Report
identified various transactions giving rise to concerns about violations of the U.S. Bank Secrecy
Acr and money laundering, Such transactions included .’those with entities in Antigua, entities

related to SFG (including SIB) and with TD Bank,
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Synder Kearney LLC
230, In 2008, SGC engaged Snyder Kearney LLC (“Snyder Kearney™), a prominent U.S, law
firm, to perform due. diligence in respect of two private fund offers that were sponsored by SGC
and managed by another Stanford-owned entity, Stanford Capital Management, Synder Kearney
initially accepted the eﬁgagemen‘c and thereafter requested verification of SIB's portfolio,
However, SGC refused to provide the relevant information and Snyder Kearney promptly

withdrew from the engagement,

First Advantage Investigative Services

231, Due diligence in respect of SIB CDs was also undertaken by or on behalf of certain
prospective investors, For instance, Randy Shain (“Shain™) of the New York-based First
Advantage Investigative Services was retained to conduct due diligence in respect of SIB and SIB

CDs on behalf of a client,

232, In completing such due diligence, Shain identified and reviewed certain of ‘the “open
source” information in respect of SIB and Stanford outlined above, Such information pertained to,
among other things, various lawsuits filed against Stanford or his companies, all of which alleged
money laundering and other impropriety, Antigua's AML deficiencies and Stanford's involvement

therewith, and certain of Stanford's bribes and conflicts of interest,

Fldelity Investments
233, Fidelity Investments commenced providing services to SIB and SGC, However, following

its attempt to conduct certain due diligence activities, it soon thereafter terminated the relationship.
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Chase Manhattar Bank
234, In its earlier years, SIB (then known as Guardian) had a correspondent banking

relationship with Chase, However, Chase ended its relationship with SIB over concerns about

double endorsed cheques.

First Interstate Bank

235, First Interstate Bank began providing cotrespondent banking services to SIB (then known
as Guardian) to SIB in the late 1980s. It ended its relationship with SIB in the early 1990s, It has
been reported that First Interstate Bank provided money laundering services to alleged narcotics
traffickers and was placed under investigation by U.S, Federal authorities, Stanford reportedly
personally knew the directors of First Interstate Bank at the time, who were themselves suspected

of being involved in the alleged money laundering activities.

Citizens & Southerrn Bank
236, In December 1990, when BOA was purchased by Stanford, Citizens & Southern Bank

(“C&S”) of Atlanta, Georgia wés BOA's correspondent bank, Stanford attempted to “piggyback”
SIB into a correspondent banking relaﬁoiuship with C&S based upon BOA's pre-existing
relationship, C&S, however, promptly closed the SIB U.8, dollar account of BOA. and informed
Stanford that he could not indirectly use BOA's correspondent banking relationship for SIB, Asa
result, Stanford and some of the Other Insiders flew to C&S Headquarters in Atlanta to try to
convince C&S to 'indeﬁendenﬂy approve a cotrespondent banking relationship with SIB, C&S did
not approve SIB for a comespondent banking relationship, so the entire group travelled to
Thibodaux, Louisiana in an attempt to rectify problems that SIB was also then having With its

cotrespondent banking relationship with First Interstate Bank.,



610

- 68 -
Bank of America
237, Bank of America provided SIB with correspondent banking services over the course of
approximately one year, which occurred in or around 1993 an'd 1994, During that petiod, Bank of
America's Compliance Department repeatedly insisted to Bank of America's management that
providing services to SIB -constituted an intolerable risk as a result of AML concerns. After one
year of providing such services, Bank of America's management came to agtee with the warning of

the Compliance Department and ended its relationship with SIB,

The NASD
238, The NASD concluded as early as 2006 that SGC violated NASD rules through

“unwarranted and misleading” assertions that SIB's portfolio investments were “prudent” at a time

when SGC admitted that it did not know what was in SIB's portfolio.

~ U.S. Customs
239, Even as fat back as the early 1990s, U.S. Customs officials noted that SIB (then known as

Guardian) had “constant cash flow” from foreign depositors but “no regulation of its activities”
and U.S. Customs took .an interest in the “possible smuggling activities of principals in the

Stanford organization.”

240, The aforementioned conclusions were reached by the above-listed entities, all of which did
not have TD Bank's extensive access to SIB and its operations, TD Bank's approach differed from
other entities that were similarly required to and did undestake due diligence on SIB. For instance,
when Pershing was met with stonewalling and excuses by SIB personnel, Pershing stopped

providing services to SIB. By comparison, TD Bank: |
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(a) did not ask questions or demand answers as it was required to do and that would
have revealed the secret kept by Stanford and the Other Insiders in respect of Tier

11T and the SIB Looting, in which case it fell below the standard of care;

(b)  asked the required questions but was denied answers and nonetheless continued to

provide banking services to SIB, in which case it fell the standard of care; or

{c) asked the required questions and was provided the answers and thereby became
expressly aware of the frue nature of Tier IIl and the SIB Looting, but nonetheless
continued to provide banking services to SIB, in which case it fell below the

standard of care,

241, In all of the circumstances, TD Bank should not have provided banking services to SIB,
Had it declined to provide such services, TD Bank would not have processed the plaintiffs’
purchases of SIB CDs and Stanford and the Other Insiders would not have been able to perpetrate

the SIB Looting,

VI, APPLICABLE BANKING STANDARD-S AND LAWS ‘

242, The standard practices and procedures undertaken by Canadian financial institutions that
entet into correspondent banking relationships derive from a combination of standards developed
by financial regulators and relevant financial industry organizations, as well as legislative and
statutory duties. The banking standards and laws that were applicable to TD Bank duting the

period that it provided correspondent banking services to SIB are set out below,
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A, Financial Regulators and International Organizations Set the Standards
1. The Applicable Standards

243, TFinancial regulators and international organizations focused on the global financial system
have for decades developed, monitored and implemented standards aimgd at detecting, deterring
and preventing money laundering, In addition to establishing standards for financial institutions
concerning client identification and account monitoring, these regulators and organizations have
long warned that correspondent banking relationships with foreign financial institutions offen
facilitate money laundering and that, as a result, correspondent accounts merit particular care, as
well as enhanced due diligence and monitoring, This is esineoially the case with respect to aceounts
involving the provision of services in jurisdictions known to have relaxed regulatory standards for
balﬂcs; since failure to exercise such care may result in the coirespondent bank holding and/or

transmitting money linked to -corruption, fraud or other illegal activity.

244, In Canada, federally regulated financial institutions (“Financial Institutions™) such as TD
Bank are regulated by the Office of the Superintendent of Financial Instifutions (“OSEL®). Since
1990, OSFI has developed standards for Financial Institutions concerning AML compliance,

These standards are contained in the following relevant documents:

¢

(a) OSFI Best Practices: Deterting and Detecting Money Laundering, 1990 (the *1990

OSFI Standards™);

(b)  OSFI Guideline B-8, Deterting and Detecting Money Laundering, September 1996

(the “1996 OSFI Standards”),

(¢)  OSFI Guideline B-8, Detetting and Detecting Money Laundering, April 2003 (the

“2003 OSFI Standards®),
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(d) ' OSFI Guideline B-8, Deterring and Detecting Money Laundering, November 2004
(the “2004 OSFI Standards™);

(e) OSFI Guideline B8, Deterring and Detecting Money Laundering, November 2008

(the “2008 OSFI Standards™)

(colleotively, the “OSFI Standards”),

245,  TD Bank was consulted by OSFI when the OSFI Standards were drafted.

246, Since 2000, the Financial Transactions and Reports Analysis Cenire of Canada
(“FINTRAC”) has been responsible for ensuring Financial Institutions' compliance with
Canadian AML standards pursuant to the Proceeds of Crime (8doney Laundering) and Terrorist
Financing Aet, 8.C. 2000, ¢, 17 (the “PCMLTFA”). However, OSFI has continued to include
AML compliance in its examinations of F-ipanc-ial Institutions for its own purposes, and as part of

its memorandum of understanding with FINTRAC to perform AML compliance on its behalf,

247, Financial Institutions are also subject to the standards developed by the Basel Committee

on Banking Supetvision, which are contained in the following relevant documents:
(a) Customet Due Diligence for Banks, Qotober 2001 (the “2001 Basel Standards”™);

(b) (i) General Guide to Account Opening and Customer Identification, February 2003,
and (if) Initiatives by the Basel Committee on Banking Supervision et.al to combat
money laundering and the financing of terrorism, June 2003 (together, the “2003

Basel Standards™); and

©) Consolidated KYC Risk Management, October 2004 (the “2004 Basel

Standards™)
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(collectively, the “Basel Standards”).

248, Canada endorsed the Basel Standards,

249, The Financial Action Task Force (the “TATE™) is an intergovernmental body that
develops, monitors and evaluates countries' AML standards, The FATF has established standards

applicable to Financial Institutions, which are contained in the following relevant documents:
(a) FATF 40 recommendations, 1990 (the “1990 FATF Standards™);
(b)  FATF 40 recommendations, 1996 (the “1996 FA'TF Standards™),
(¢) FAT F 40 1°@c01.1m}endations,'2003 (the “2003 FATF Standards”); and

(d)  FATF Guidance on the Risk-Based Approach to Combating Money Laundering

and Terrorist Financing, 2007 (the “2007 FATEF Standards™)

(collectively, the “FATF Standards™),

250. Similarly, Financial Institutions are required to meet the standards developed by the
Wolfsberg Group (“Wolfsberg™), Wolfsherg is an international association of banks which alms
to develop financial service industry standards for, among other things, AML policies pertaining to

correspondent banking, Such standards were established in AMI, Principles for Correspondent

Banking, 2002 (the “2002 Wolfsberg Standards” or the “Wolfsberg Standards”).

251,  During the time period that TD Bank provided correspondent banking services to SIB, the
OSFI Standards, the Basel Standards, the FATF Standards and the Wolfsberg Standards (together,
the “Applicable Standards”) were binding on TD Bank and informed the standard of reasonable
banking that it was obliged to meet, By providing banking setvices to SIB, TD Bank failed to mest

the Applicable Standards,
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252, Notably, throughout the perjod that TD Bank provided correspondent banking services to
SIB, it complsted and submitted questionnaires to Wolfsberg, In each instance, TD Bank's
completed questionnaires indicated that it had in place and -adhered to. strong KYC and AML
policies, all of which were in compliance with the Wolfsberg Standards, However, it is clear that

TD Bank 'was in fact not in such compliance,

2 Timeline of the Standards’ Implementation
253, The Applicable Standards informed the standard of reasonable banking that TD Bank was
obliged to meet during the time that it provided correspondent banking services to SIB, The
Applicable Standards evolved as each of the individual standards was revised, The result of each
revision to one of the OSFI Stanciards, the Basel Standéu‘ds, the FATF Standards or the Wolfsberg
Standards was that the Applicable Standards were continuously updated, strengthened and made

more onerous over the time period that TD Bank provided correspondent banking services to SIB,

The 1990 Applicable Standards

254, Beginning in 1990, approximately two yeats prior to TD Bank beginning to act as
correspondent bank for SIB, TD Bank was required to implement and follow policies and
procedures that were compliant with the 1990 FATF Standards. Among other things, the 1990

FATF Standards required Financial Institutions to:
(a) undertake due diligence on all clients;
(b) develop AML policies, procedures and controls;

(c) develop screening procedures for prospective employees and provide those

employees with ongoing training with respect to AML compliance;
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(d)  pay special attention to business relationships and fransactions with clients and

othet financial institutions that did not sufficiently apply the FATF Standards; and

(e)  report all suspicious transactions to the appropriate authorities, with particular
emphasis placed on funds Financial Institutions suspected were derived from

criminal activity,

255, As aresult-of the 1990 FATF Standards, Financial Institutions were required to take care
when entering into relationships with new clients, but also to review and monitor the accounts of

existing clients,

256, The 1990 FATF Standards also required Financial Institutions to gather sufficient client
identification information about respondent institutions and assess respondent institutions' AML
conirols when acting as a correspondent bank, This was true with respect to both new and existing

correspondent bank clients.

The 1996 Applicable Standards

257, By 1996, in addition to complying with the previously implemented Applicabls Standards,
Financial Institutions were required to comply with the 1996 OSFI Standards and the 1996 FATF

Standards,

258, The 1996 OSFI Standards explicitly recognized that Financial Institutions' most important
weapon against money laundering was knowledge of their clients, In keeping with this

recognition, among other things, the 1996 OSFI Standards required Financial Institutions to;

(a) take special care when opening accounts for foreign deposit-taking institutions:



259,

to.

(®)

©

(@)

)

617

-5 -

subject the activities-of all clients, regardless of their risk profile, to some form of

ongoing monitoring to detect transactions or attempted transactions that may be

suspicious;

establish an annual self-assessment program to assess the effectiveness of their
AML programs and procedures, the purpose of which was to enable management to

identify areas of risk or assess the need for additional controls;

have, as part of their deterrence and detection procedures, a process to promptly
identify and report suspicious transactions, particularly transactions relating to
pass-through accounts, such as correspondent banking accounts, both internally to

senfot management and to the appropriate authorities; and

undertake enhanced monitoring of pass-through accounts, such as correspondent

banking accounts, using high risk indicators, such as, for example, the

accumulation of balances inconsistent with known revenue or turnover and

subsequent transfers to accounts held overseas.

In addition, among other things, the 1996 FATF Standards required Financial Institutions

(a)

(b)

identify and verify through official or other reliable documents the identity of their

clients;

designate compliance officers at the senior management level to ensure compliance

with their AML programs;
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implement enhanced due diligence procedures to be utilized in higher risk

situations; and

pay particular atfention to complex or unusual transactions with no apparent
economic purpose or visibly lawful purpose and examine the background of such
transactions, with the findings being documented in writing and made available to

supervisors, auditors and law enforcement agencies.

The 2001 Applicable'Smndards

260, By 2001, in addition to complying with the previously implemented Applicable Standards,

Financial Institutions were requited to comply with the 2001 Basel Standards,

261, Among other things, the 2001 Basel Standards required Financial Institutions to:

(a)

(b)

(d)

obtain financial statements and descriptions of clients' principal lines of business

with respect to large corporate accounts;

understand the normal and reasonable account activity of all clients in order to

reduce risk;

perform enhanced due diligence if the Financial Institution had .any reason to

believe that an applicant was being refused banking fagilities by another bank;

conduct regular reviews of existing client identification records in order fo ensure

that those records remained up-to-date;
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conduct regular reviews of a client's account whenever a significant transaction
took place, client documentation standards changed or the way the account

operated changed;

develop KYC risk management programs that included proper management
oversight, systems and controls, 'seg1'égation of duties, training and other related

policies;

determine whether they were engaged in business relationships with any PEPs and

identify any individuals or entities associated with a PEP;

ensure that senior managers knew the circumstances of high risk private banking
clients and, with respect to those clients, were aware of relevant third party

information; and

ensure that internal audit teams wete adequately staffed with individuals who were

well-versed in risk management policies and controls,

262, The 2001 Basel Standards also required Financial Institutions to have in place clear client

acceptance policies and procedures that described the types of customers that posed a higher risk

and ensured enhanced due diligence took place with respect to such higher risk clients, Where high

risk clients. posed problems in the banking relationship that could not be resolved, Financial

Institutions were required to close the account and return money to its source.

263, The 2001 Basel Standards also recognized that certain types of transactions should alert

Financial Institutions to the possibility that a client is conducting unusual or suspicious activities.

Such transactions were specifically recognized to include those that did not readily appear to make
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economic or commercial sense, or those that involved large amounts of cash deposits that were

inconsistent with the normal and expected transactions of a particular variety of client,

264, Notably, the 2001 Basel Standards noted that very high-account turnover, inconsistent with
the size of the balance, may indicate that funds were being moved through the account for an

improper purpose,

265, In addition, the 2001 Basel Standards specifically addressed correspondent banking, In
particular, the Basel Standards required that Financial Institutions conduct appropriate levels of
client identification in order to fully understand the nature of a respondent bank's business and that
Finaneial Institutions employ enhanced due diligence procedures with respect to any transactions

carried out through correspondent banking accounts.

266, Finally, pursuant to the 2001 Basel Standards, Financial Institutions were required to pay
particular attention when undertaking or continuing correspondent banking relationships with a

respondent bank located in a jurisdiction with poor KYC standards.

The 2002 Applicable Standards

267. By 2002, in addition to complying with the previously implemented Applicable Standazds,

Finaneial Institutions were required to comply with the 2002 Wolfsberg Standards,

268, The 2002 Wélfsberg Standards required Financial Institutions to utilize a risk-based
approach to decide whether to initiate a relationship with a correspondent banking client and the
level of due diligence required to continue such relationships, When conducting due diligence with
respect to a correspondent banking client, among other things, Financial Institutions wexe required

to consider:
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(a) the client's domicile and organization;
(b)  the client's ownership and executive management;
(c) the nature of the client's business;
(d)  the products and services offered by the client;
(&) the client's regulatory status and history;
® the client's AML controls;
(g) whether the client had any business arrangements with shell banks; and
(h)  theclient's adherence to the Wolfsberg Standards,

269, The 2002 Wolfsberg Standards also required required Financial Institutions to conduct
independent, risk-based reviews of all existing correspondent banking accounts to ensure
compliance with the policies and procedures of the Financial Institution, and determine whether
additional due diligence was required, When conducting such reviews, Financial Institutions were
required to consider the same type of information as was required for new correspondent banking

clients.

270,  The 2002 Wolfsberg Standards required that at least one person senier to and other than the
banker responsible for a particular -ooirespondent account approve all correspondent banking
relationships, including previously existing relationships, The 2002 Wolfsberg Standards also
required a representative of the Financial Institution to visit the premises of correspondent banking

clients in order to conduct due diligence,
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271, The 2002 Wolfsberg Standards also noted that enhanced due diligence may be required for
correspondent banking clients whose risk profile was higher than that of a typical correspondent

banking client. This enhanced due diligence was }'equire.cl to focus on:
(a)  ownership and management of the correspondent banking client;
(b)  involvement of any PEP with the oorres@ndent banking client;
(¢) - the correspondent banking client's AML controls; and
(d)  any downstiream correspondent-clearing,

272, Finally, the 2002 Wolfsberg Standards required Financial Institutions to establish
organization-wide policies and programs to address unusual or suspicious transactions. These
policies and programs were required to provide examples and guidance as to what was to be
considered unusual or suspicious and establish reporting protocols in accordance with applicable

laws,

The 2003 Applicable Standards

273, By 2003, in addition to oomi:lyhig with the previously implemented Applicable Standards,
Financial Institutions were required to comply with the 2003 OSFI Standards, the 2003 FATF

Standards and the 2003 Basel Standards.
274,  Among other things, the 2003 OSFI Standards required Financial Institutions to:

(a)  ensure that senior management was responsible for the development of AML and

‘risk management programs;
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(b)  keep their boards of directors adequately informed about their AML and risk

management programs and those programs' effectiveness;

()  obtain their boards of directors' approval of their AML and risk management
programs at both the initial implementation stage and whenever those programs

wetre reviewed; and
(d)  report all suspicious transactions in accordance with applicable legislation.
275, Among other things, the 2003 FATF Standards required Financial Institutions to:

(a) have a risk management system in place to determine the existence of any clients or

potential clients who were PEPs; and

(b)  incorporate AML policies that addressed the risks associated with non-~face-to-face

business relationships and transactions.

276, With respect to PEPs, in addition to normal due diligence measures, according to the 2003
FATF Standards, Financial Institutions were required to ensure that senior mana-gemeht approval
was granted before establishing the business relationship, They were also required to establish the
source of any PEP'S wealth and funds and to conduct enhanced, ongoing monitoring of thelxr

business relationship with any PEP,

277, With respect to correspondent banking clients, the 2003 FATF Standards also required
Financial Institutions to determine from publicly available information the reputation of the
respondent institution and whether it had been the subject of past money laundering or terrorist

financing investigations or regulatory action,
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278,  Among other things, the 2003 Basel Standards required Financial Institutions to take
decisions to enter into business relationships with higher risk clients, including correspondent

-banking clients, at the senior management level,

279.  The 2003 Basel Standards also required Finaneial Institutions to develop risk management
programs that ensured consistentclient identification and account monitoring across the Financial

Institutions' business lines and geographic locations,

280, Finally, the 2003 Basel Standards explicitly required that Financial Institutions implement
rigorous standards for due diligence in high risk areas and develop policies and standards for
handling relationships in such areas. One type of high risk relationship identified by the 2003

Basel Standards were those between a Financial Institution and a PEP.

The 2004 Applicable Standards

281, By 2004, in addition to complying with the previously implemented Applicable Standards,
Financial Institutions wete requited to comply with the 2004 OSFI Standards and the 2004 Basel

Standards.
282,  Among other things, the 2004 OSFI Standards required Financial Institutions to:

(a) conduct higher levels of due diligence when dealing with clients from countries

with AML requirements that were considered inadequate; and

(b)  have customer identification and verification processes which were fully compliant

with the PCMLTFA.
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283, In addition, the 2004 Basel Standards required Finaneial Institutions to implement risk

management policies and procedures to be applied across their various business lines and

geographic locations, In particular, among other things, the 2004 Basel Standards required

Financial Institutions to:

(a)

(b)

(@)

(e)

®

develop standards on what records are to be obtained and retained for customer

identification across their banking groups as a whole;

maintain client identification information in a readily retrievable format that was

accessible globally by their banking groups as a whole;

have in place systeins and processes to monitor and share information on the
identity of clients and client account activity throughout their banking groups as a

whole;

be alert to clients that use their various business lines across different banking
groups (for example, banking, securities and insurance) and undertake transaction

monitoring on both a local and centralized basis;

have their internal and external audits evaluate adherence to compliance with

relevant standards across their bauking groups as a whole; and

implement policies and procedures to identify unusual account activity throughout

their banking groups as a whole, regardless of how those accounts were utilized.
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The 2007 Applicable Standards

284, By 2007, in addition to complying with the previously implemented Applicable Standards,

Financial Institutions were required to comply with the 2007 FATF Standards,
285,  Among other things, the 2007 FATE Standards required Financial Institutions to:

(2) utilize information generated by competent third parties to identify suspicious

activity,

(b)  exerciseincreased awareness of higher risk clients and any transactions such clients

undertook across their various business lines; and

(c) develop policies and procedures so that senior management could independently
validate the development and operation of their risk assessment and risk
management processes,

The 2008 Applicable Standards
286, By 2008, in addition to complying wifh the previously implemented Applicable Standards,
Financial Institutions were required to comply with the 2008 OSFI Standards,

287. Among othet things, the 2008 OSFI Standards required Financial Institutions to:

()  comply with all PCMLTFA requirements, including with respect to correspondent

banking;

(b)  take reasonable measures to obtain the names and occupations of all directors and

beneficial owners of 25 percent or more of their corporate clients;
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(©) report all transactions or attempted transactions that were suspicious to FINTRAC;

(d)  conduct self-assessment of AML controls at least annually; and

{e)  have independent auditors conduct effectiveness testing of their AMI, controls at

least every two years, with the results thereof being reviewed by a senior officer,

288. Inwaddition, the 2008 OSFI Standards explicitly recognized that the identity and beneficial
ownership of a client can be determined using a credible public or other database and that
enhanced account monitoring should include the gathering of information from open public

sources.

289, The 2008 OSFI Standards also required that, where a Financial Institution determined that
a foreign financial institution for which it provided correspondent banking services did not have in
place AML policies consistent with the PCMLTFA, ongoing monitoting of all transactions should

occur to mitigate the higher risk,

290, Further, the 2008 OSFI Standards required Financial Institutions to determine whether a
client is a politically exposed foreign person (“PEEFP"). When meaking that determination,
Financial Institutions were requited to consult public databases. According to the 2008 OSFI
Standards, if a Financial Il;stitution had a client who was a PEFP, the Financial Institution was

required fo;
(a) take measures to determine the source of the PEFP's funds;
(b) obtain senior management approval to open or maintain the PEFP's account; and

(o) conduct enhanced ongoing monitoring of the PEFP's account,
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291, Similarly, where a Financial Institution was aware that a PEFP owned ot control 25 percent
or more of a corporate client, or if a PEFP was a ditector or officer of a corporate client, the 2008
OSFI Standards required the Financial Institution to assess the risk of providing banking services

and apply enhanced due diligencs as appropriate.

3. Financial Institutions Adopt the Standards

292,  Atall times, Financial Institutions were required to adhere to the Applicable Standards, As
4 result, it was customary for Financial Institutions to adopt the Applicable Standards into their

banking practices.

293, For example, as a result of the Applicable Standards, since at least 1990, it was customary
for Financial Institutions to continuously review existing correspondent accounts o ensure they
met required standards and to close accounts and decline to provide service to correspondent

banking customers that were not in compliance with such standards,

294, For instance, in 2001, several major American banks testified before the U.S, Permanent
" Subcomtnittee on Investigations that their practices in respect of correspondent banking included
heightened due diligence, heightened monitoring and strict KYC procedures. More specifically,

these practices included:

(a)  evaluating the overall adequacy of banking supervision in the jurisdiction of the

respondent bank;
(b)  reviewing media reports for information on the respondent bank;

(¢)  establishing a detailed understanding of sorrespondent banking customers'

ownership structure;
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(d) establishing an understanding of correspondent banking customers’ cash flows; and

(e) regularly preparing memoranda summarizing contacts with the bank and
information about its staff and operations, all of which appears from the U.S,

Senate Report,

295, Notably, one bank testified that it reviewed individual accounts, particularly Antiguan

accounts, and would close the account if the review was unsatisfactory.

296, Further, in February 2000, the Ranking Minority Member of the Permanent Subcommittee
on Investigations distributed a survey on correspondent banking to 20 banks providing
correspondent banking services from locations in the U.S,, at least two of which were Canadian

banks, All 20 banks responded to the survey, The survey responses revealed the following:

(a) of'the 12 banksthat detailed their specified account opening procedures in response
to the survey, all but three banks said that they evaluate the overall adequacy of
banking supervision in the jurisdiction of the respondent bank and review media

reports for information on the applicant; and

(b) =& majority of the surveyed banks said they inquire about the applicant with the
jurisdiction's bank regulator, check with local bank branches (if applicable), check

with bank rating agencies, obtain bank references and complete a customer profile.

297. The survey also specifically addressed the provision of correspondent banking services to
offshore banks, such as SIB. In response, nine banks said they would not inany circumstance open

a correspondent account for an offshore bank, while eight of the banks said there are times when
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they would open such an account, but that they would do so only when the offshore bank is part of

a well-known financial group or a subsidiary or affiliate of an internationally reputable bank,

298. Responses to the survey also addressed the provision of correspondent banking services to
an Antiguan respondent baﬁk. The report in respect of the survey results states that “most banks
have no relationships” with banks in Antigua. It further noted that one bank responded that it
monitors every transaction involving Antigua, while another bank said that it does not accept any

transfers from or to Antigua at all,

B. Canadian AML Legislation

299, In addition to complying with the Applicable Standards, Financial Institutions such as TD
Bank are also required to comply with the laws of Canada which address AML and banking
practices and directly incorporate the Applicable Standards. In Canada, such practices are

primarily addressed by way of the PCMLTFA and its regulations.

300, The PCMLTFA, which was originally titted the Proceeds of Crime (Money Laundering)
Act, came info force in 2000, Section 7 of the Act came into force in 2001 and required Financial

Institutions to:

report to [FINTRAC], in the prescribed form and manner, every financial
transaction that occurs in the course of their activities and in respect of which there
are reasonable grounds to suspect that the transaction is related to the commission
of a money laundering offence.or a terrorist activity financing offence,

301. In 2007, the PCMLTFA was amended to include codification of many of the

aforementioned Applicable Standards, For instance, subsection 9.4(1) required Financial

Institutions to
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take the following measures before entering into a conespondent banking
relationship with a prescribed foreign entity:

()  obtain prescribed information about the foreign entity and its activities;

(b)  ensure that the foreign entity is not a shell bank as defined in the
regulations;

(c) obtain the approval of senior management;

(d)  set outin writing their obligations and those of the foreign entity in respect
of the correspondent banking services; and

(e)  any prescribed measures,

Tn 2002, the General Regulation to the PCMLTFA, SOR/2002-184 (the “Regulations™)

came intoe force, The Regulations were amended in 2007 to include further codification of the

aforementioned Applicable Standards., For instance, subsections 15.1(2) and 15.1(3) of the

Regulations state:

(2) Every financial entity shall, when it enters into a correspondent banking
relationship, keep a record in respect of the foreign finanocial institution containing
the following information and documents:

{a) the name and address of the foreign financial institution;

(b) the names of the directors of the foreign financial institution;
(¢) the primary business line of the foreign finencial institution;

(d) a copy of the most recent annual report or audited financial statement of the
foreign financial institution;

(e) & copy of the foreign financial institution’s banking licence, banking charter,
authorization or certification to operate from the relevant regulatory agency or
certificate of corporate status or a copy of another similar document;

(Ha copy of the correspondent banking agreement or arrangement, or product
agreements, defining the respective responsibilities of each entity;

(g) the anticipated correspondent banking account activity of the foreign financial
institution, including the products or services to be used,
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() a statement from the foreign financial institution that it does not have, directly
or indirectly, correspondent banking relationships with shell banks;

(1) a statement from. the foreign financial institution that it is in compliance with
AMIL, end anti-terrorist financing legisiation in its own jurisdiction; and

() the measures taken to ascertain whether there are any civil or criminal penalties
that have been imposed on the foreign financial institution in respect of AML or
anti-terrorist financing requirements and the results of those measures,

(3) The financial entity shall take reasonable measures to ascertain whether the
foreign financial institution has in place AML and anti-terrorist financing policies
and procedures, including procedures for approval for the opening of new accounts
and, if not, shall, for the purpose of detecting any transactions that are required to
be reported to [FINTRAC] under section 7 of the Act, take reasonable measures to
conduct ongoing monitoring of all transactions conducted in the context of the
correspondent banking relationship.

303, Further, since 2007, Section 55,1 of the Regulations states the following with respect to

correspondent banking relationships:

55.1 Bvery financial entity that enters into a correspondent banking relationship
shall ‘

(a) ascertain the name and address of the foreign financial institution by examining
a copy of the foreign financial institution’s banking licence, banking charter,
authorization or certification to operate from the relevant regulatory agency or
certificate of corporate status or a copy of another similar document; and

() take reasonable measures to ascertain, based on publicly available information,
whether there are any civil or criminal penalties that have been imposed on the
foreign financial institution in respect of AML or anti-terrorist financing
requirements and, if so, to conduct, for the purpose of detecting any transactions
that are required to be reported under section 7 of the Act, ongoing monitoring of
all transactions in the context of the correspondent banking relationship.

304, Section 9,6 of the PCMLTFA came into force in 2008 and required Financial Institutions to
establish and implement compliance programs for correspondent banking relationships, and
required enhanced due diligence in higher risk circumstances, Pursuant to section 9.6

(1) Bvery person or entity referred to in section 5 shall establish and implement, in

accordance with the regulations, a program intended to ensure their compliance
with this Part.



633

- 91 -

(2) The program shall include the development and application of policies and
procedures for the person or entity to assess, in the course of their activities, the risk
of a money laundering offence or a terrorist activity financing offence.

(3) If the person or entity considers that the risk referred to in subsection (2) is high,
the person or entity shall take prescribed special measures for identifying clients,
keeping records and monitoring financial fransactions in respect of the activities
that pose the high risk.

305, The requirements of section 9.6(3) of the PCMLTFA are further articulated in the 2008
amendments to Regulations, In particular, section 71 lays out the requirements that Financial
Institutions must follow when implementing a compliance program:

(1) For the purpose of subsection 9,6(1) of the Act, a person or entity referred to in

that subsection shall, as applicable, implement the compliance progran referred to

in that subsection by

(a) appointing a person — who, where the compliance program is being

implemented by a person, may be that person — who is to be responsible for the

implementation -of the program,

(b) developing and applying written compliance policies and procedures that are
kept up to date and, in the case of an entity, ate approved by a senior officer;

(c) assessing and documenting, in a manner that is appropriate for the person or
entity, the risk referred to in subsection 9.6(2) of the Act, taking into consideration

(1) the clients and business relationships of the person or entity,

(ii) the products and delivery channels of the petson or entity,

(ii1) the geographic location of the activities of the person or entity, and

(iv) any other relevant factor;
(d) if the person or entity has employees, agents or other persons authorized to act
on their behalf, developing and maintaining a written ongoing compliance training
program for those employees, agents or persons; and
(e) instituting and documenting a review of the policies and procedures, the risk
assessment and the training program for the purpose of testing their effectiveness,
which review is required to be carried out every two years by an intetnal or external

auditor of the person or entity, or by the person or entity if they do not have such an
auditor,
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(2) For the purposes of the comphance program referred to in subsection 9.6(1) of
the Act, every entlty referred to in that subsection shall report the followmg in
w11tten form to asenior officer within 30 days after the assessment;

(a) the ﬂndmgs of th_e review referred to in paragrap.h (1)(e);

(b) any Llﬁdafes made to the policies and procedures within the reporting period;
and '

(¢) the status of the implementation of the updates to those policies and procedures,
306. In addition, section 71.1 of the Regulations require Financial Institutions to take the

following steps when faced with a higher risk client;

The prescribed special measures that are required to be taken by a person or entity
referred to in subsection 9.6(1) of the Act for the purpose of subsection 9.6(3) of the
Act are the development and application of written policies and procedures for

(a) taking reasonable measures to keep client identification information and the
information referred to in section 11.1 up to date;

() taking reasonable measures to conduct ongoing monitoring for the purpose of
detecting transactions that are required to be reported to [FINTRAC] under section
7 of the Act; and

(¢) mitigating the riskes identified in accordance with subsection 9.6(3) of the Act.

307, ‘The 2008 amendments to the Reg-ula_tior’ls also incorporated subsection 11.1(1). That
subsection requifes Financial Institutions to, having confirmed the existence of a corporate client,
take reasonable measures to bbtain the name and occupation of all directors of the corporation and
the name, address and occupation of all persons who own or control, directly or indirectly, 25

petcent or more of the shares of the client corporation.

308, Since 2008, pursuant to section 9.3 of the PCMLTFA, Financial Institutions are required to
determine whether they were dealing with a PEFP, In instances where a Financial Institution
determines that it is dealing with a PEFP, senior management approval is required for the banking

relationship to proceed, Moreover, since 2008, subsection 14(n) of the Regulations require
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Financial Institutions to undettake enhanced, ongoing monitoring of their relationships with any

PEFP,

309, Pursuant to section 462.3 1(1) of the Criminal Code, R.S.C, 1985, ¢, C-46, anyone commits
a “money laundering offense” for the purposes of the PCMLTFA who
uses, transfers possession of, sends, delivers, transports, transmits, alters, disposes
or otherwise deals with, in any manner and by any means, any property or any
proceeds or any property with intent to conceal or convert that property or those
proceeds, knowing or believing that all or a part of that property or of those
proceeds was obtained as a result of fraud,
310, Any transaction in respect of which there wete reasonable grounds for a Financial

Institution to suspect any of these acfivities antomatically required that Financial Institution to

report to FINTRAC,

C, TD Bank's Internal Polic‘ies

311, During the time that it provided correspendent banking services to SIB, TD Bank was
required to have in place and execute internal polices (“Internal Policies™) that reflected the rules
and requirements laid out in the Applicable Standards, the PCMLTFA, the Regulations and the
Criminal Code. TD Bank's Internal Policies were requ—il'ed and sought'to address such areas as
identification, client relationship reviews, enhanced due diligence, open source intelligence

monitoring, transaction monitoring and reporting, risk assessment and risk mitigation practices.

¢

312, In April 2000, Frank Craddock, TD Bank's Chief Security Officer and the person -
responsible for TD Bank's deterrence programs, gave evidence before the Canadian Parliament's

Standing Commiittee on Finance on Bill C-22. Commenting on money laundering, he stated:

In order to protect against this eriminal activity, we have established sound policies
and programs that detect and prevent money laundering,
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Just a few of the preventative measures taken by Canadian banks include: the right
to refuse financial fransactions suspected of being proceeds of crime as defined by
the Criminal Code; a requirement that a declaration of source of funds be signed by
customers for financial transactions. involving $10,000 or more; a requitement for.
bank employees to report any financial transactions that are judged to be
suspicious, regardless of the amount; the placement of a senior bank officer in
every branch, known as the designated officer, to whom suspicious transactions are
reported; a strong emphasis on the know-your-customer rule, whereby employees
must obtain appropriate identification and documentation from clients, as well as
understand the client's usual pattern of financial transactions; an audit of branch
compliance with AMIL policies; and various staff awareness and education
programs, including the distribution of related videos produced by the CBA
corporate security conumittees,

We all work within the seope of the existing legislation, together with the
guidelines issued by the Office of the Superintendent of Financial Institutions,
known as OSFI, and we believe we have developed a very effective measure to
identify money-laundering activities while avoiding high volumes of irrelevant
reports,

313,  Similarly, by at least April 2006, TD Bank publicly stated on its website that it had in place

a Global AML, Program, In particular, the TD Bank Financial Group of Companies’ AML

Statement provided:

Although a Canadian based financial institution, TDBFG is subject to the AML
statutes and regulations in various countries around the globe, TDBGF's AML
program (described below) contemplates and accommodates these statutes and
establishes minimum standards and requirements across all our businesses
throughout the world.

In order to comply with applicable Canadian and AML laws in the countries in
which we operate, TDBGF has implemented a Global AML Pro grat, The Global
AML Progam includes appointing a Chief AML Officer who is responsible to
senior management and the board of directors for establishing and maintaining the
TD Bank Financial Group's AML Compliance Program; a rislk-based Global AML
Policy including Know Your Customer and Enhanced Due Diligence, record
keeping & retention (the Global AML Policy establishes minimum standards
across all our business units and often adopts standards higher than local
requirements); currency transaction and. suspicious transaction monitoring and
reporting; a hietarchy of designated AML officer functions; periodic training of
appropriate employees; and independent internal audits,
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This program is routinely evaluated, updated and enhanced in -order to reflect
changes to TDBFG's business activities and applicable supervisory standards and
legal requirements,

All employees are required to read and acknowledge the TDBGF Code of Conduct
& Bthics annually, The guidelines require that and employee not knowingly initiate
or be a party to a money laundering scheme, TDBGF is committed to complying
with the United Nations Suppression of Terrorist Regulations, No employee shall
deal, directly or indirectly, with any person or group known or reasonably known to
be involved in or supporting terrorism activities, Employees are require to report
illegal, suspicious or unusual activity,

Annually all employees are required to complete an enterprise wide AML training
program which includes a test indicating they have mastered the coneepts,

314, To the extent that TD Bank's Internal Policies did not comply with the requirements of the
Applicable Standards, the PCMLTFA, the Regulations and the Criminal Code, TD Bank violated

of the laws of Canada and breached the standard of care required by a reasonable bank,

315, Altematively, TD Bank also violated the laws of Canada and breached the standard of care
required by a reasonable bank if its Internal Polices adhered to the Applicable Standards, the

PCMLTFA, the Regulations and the Criminal Code but failed to implement its Internal Policies.

VIIL TD BANKIS LIABLE FORITS FAILURE TO ACT .

316. For the reasons described above, TD Bank should never have opened correspondent bank
accounts for SIB and, having done so, should have determined that those accounts needed to be
closed, If it had declined to open SIB’s correspondent bank accounts, TD Bgml{ would not have
processed the plaintiffs purohéses of SIB CDs and the plaintiffs would not have been able to make
such purchases. However, TD Bank at all relevant times continued unabated in its provision of
banking services to SIB and processed the plaintiffs’ purchases of SIB CDs, It did so
notwithstanding that it was uniquely situated to uncover the secret in respect of Tier III and the SIB

Looting, As a result, TD Bank is liable to the plaintiffs.
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A, Duty of Care
317, The plaintiffs plead that TD Bank owed them a duty ‘of care to prevent the use of its

facilities for fraudulent purposes since, in all of the circumstances described herein, it:

(2) had actual knowledge of, or was reckless and/or willfully blind to, the SIB Looting;

or,
(b) ought to have known of the SIB Looting (that is, had constructive knowledge).

318, The plaintiffs plead that, as a result of TD Bank's actual knowledge (willful blindness or
recklessness) or constructive knowledge of the SIB Looting, it was reasonably foreseeable that TD-

Bank's acts or omissions described herein would cause harm to SIB and, in turn, the plaintiffs,

319. TD Bank also had sufficient information such that it actually knew of, or was reckless ot
willfully blind to Stanford's and the Other Insiders' breaches fiduciary duties and trust through
their orchestration of the SIB Looting and that, by providing banking services to SIB, TD Bank

knowingly assisted in those breaches,

320, Those acts and omissions are the proximate cause of the harm suffered by the plaintiffs, In
all the circumstances, there was sufficient proximity between TD Bank and the plaintiffs to give
rise to a duty of care owed by TD Bank to the plaintiffs and there is no basis on which to negate

that duty of care.

B, Standard of Care

321, Atthe very least, areasonable banker was requiréd to act at all times in accordance with the

Applicable Standards, the PCMLTFA, the Regulations and the Criminal Code,
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322, Had TD Bank acted as a reasonable banker, it would have, through the exercise of
teasonable care and skill, never provided banking services to SIB, discovered the SIB Looﬁﬁg,
terminated SIB’s access to TD Bank's facilities, reported the conduct of Stanford and the Other
Insiders to the appropriate authorities, frozen SIB's accounts and/or declined to process the
plaintiffs’ purchases of SIB CDs, Due to the acts and omissions described herein (including breach
of contract), TD Bank failed to act as a reasonable banker in the circumstances, As a result, TD

Bank breached the duties it owed to the plaintiffs.

C. Damages Caused by TD Bank and Other Relief

323, TD Bank's acts and omissions described herein are the proximate cause of the harm
suffered by the plaintiffs, As a result of TD Bank's breaches of duty, it repeatedly missed
opportunities to reveal and stop the SIB Looting being .orohes’a'ated and undertaken by Stanford
and the Other Insiders and/er turned a blind eye to the SIB Looting. Instead, TD Bank allowed

Stanford and the Other Insiders to continue perpetrating the SIB Looting, with the result being that

. SIB lacks the.funds to repay the plaintiffs’ investments in SIB CDs. The plaintiffs plead that if TD

ES . "z-

Banlc had pe1fo.fmed even its basic duties to SIB and the plaintiffs as required, the discovery of the
SIB Looting at an earlier date would have avoided the losses and damages incwired by the

plaintiffs,

324, It was reasonably foreseeable that the plaintiffs would suffer the damages described herein

as a result of the acts and omissions of TD Bank described herein.,

325, By failing toact as areasonable banker, TD Bank facilitated and allowed the SIB Looting

to continue when it ought to have been reported and prevented., But for TD Bank's conduct, the
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fraudulent transactions af issue would not have been completed and damages would not have been

suffered by the plaintiffs,

326,  The plaintiffs suffered damages in the amount of approximately CAN$17,553,751 plus

further amounts to be particulavized prior to frial,

327.  Given its misconduct as pleaded herein, TD Bank is also liable to provide a full accounting
" of all revenues and profits from its dealings with SIB and the processing of the plaintiffs’
purchases of SIB CDs, and to disgorge and make restitution of all such revenues and profits up to

the amount of the plaintiffs’ losses,

VIII, LOCATION AND CONDUCT OF THE TRIAL
328, The plaintiffs propose that this action be tried in Toronto, The plaintiffs further propose
that this action be tried in tandem with or immediately after the action bearing Court File Number

CV-12-9780-00CL,.

Date: September Z_;? , 2014 BENNETT JONES LLP
One First Canadian Place
Suite 3400, P,O, Box 130
Toronto, ON M5X 1A4

Lincoln Caylor (LSUC # 37030L)
Maureen M, Ward (LSUC #44065Q)
Nathan J. Shaheen (LSUC #60280U)

Tel: 416.777.6121/4630/7306
Fax: 416.863.1716

Lawyers for the plaintiffs
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