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MARCUS WIDE of Grant Thornton (British. Virgin Islands) Limited, and HUGH
DICKSON, of Grant Thornton Specialist Services (Cayman) Lid, acting together herein in
their capacities as joint liquidators of Stanford International Bank Limited

Court File No: CV-12-9780-00CL

. Plaintiffs -
- and_ -
THE TORONTO-DOMINION BANK
Defendant

FRESH AS AMENDED STATEMENT OF CLATM

" Notice of Action issued on August 22, 2011

The plaintiffs claim from the defendant, Thé Toronfo-Dominion Bank (“TD Bank™):

1.
(&) - damages in the Canadian do]_ar amount equivalent to US$E5.5 biliion and 'EL'LI'thui
amounts o be determined prior to trial;
(b)  an accounting and disgorgement of profits in amounts to be determined prior to
trial;
(¢) prejudgment and post-judgment interest on the foregoing amounts pursuant to the
Court of Justiceé Act,
(d)  costs of this action on a substantial indemnity basis plus H.S.T.; and

such further and other relief as this Honourable Court may deem just.

®
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.
L OVERVIEW
2. The plaintiffs seek to recover damages arising from the defendant's negligence, knowing

assistance, recklessness and failure to act as a reasongble bank in response to a multi-billion
dollar fraud perpetrated against its customer, Stanford Intémational Baok Limited (“SIB”), an

Antiguan bank now in lignidation, and SIB’s custorers.

3. SIB, an intemational banking compeny based in Antigna, offered opportunities to

customers around the world to purchase certificates of deposit (“CDs™).

4, Approximately US$10 billion in CDs were sold by SIB to more than 21,000 customers in
approximately 113 different countries. Teking into account amounts paid or repaid to SIB
depositors in intsrest or CD redemption payments, SIB had a core capital loss of approximately
US$5.5 billion by the time SIB collapsed in February 2009. Purchasers of SIB CDs and SiB

employees were led to believe that sims deposited with SIB would be and were invested using a

Jow-risk investment strategy concéntrating on maximum lquidity in a well-balanced, widely

diversified global portfolio that would provide generous returns.

5. Instead of investing funds received by SIB customers as represented, Robert Allen
Stanford (“Stanford™) and a small cabal of other insiders (the “Other Tnsiders™) orchestrated a

scheme to loot SIB of several billion dollars of its assets (the “SIB Looting™). The Other Insidars

_ consisted of, most notably, Jamés Milton Davis (“Davis”), SIB's Chief Financial Officer.

6. To perform the SIB Looting, Stanford and the Other Insiders misappropriated and
misapplied the vast majority of SIB's assets. They placed SIB's assets into speculative, largely
itliquid investments, diverted them to other companies owned by Stanford, made approximately

US$2 billion in concealed and unsscured SIB shérehoider foans to Stanford and used them to
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fund their own lavish lifestyles. As a result, Stanford and the Other Insiders breached their

fiduciary duties owed o SIB and acted to the detriment of SIB and its customers for their own
financial gain. On June 12, 2012, Stanford was sentenced to 110 years in ﬁrison for orchiesirating
the SIB Looting. The Other Insiders have also been convicted in comnection with the SIB

Looting.

7. Beginning in the early 1990s, TD Bank acted as comespondent bank for SIB. In
particular, TD Bark opened and maintained multiple correspondent bank accounts for SIB
through which ﬂoﬁred the vast majority of all investor fundé for the purchase of SIB CDs and
payments from SIB to investors and others in multiple jurisdictions around the world. For
instance, in the Janmary 1, 2008 t0 February 2009 period which preceded ﬂje. date when
regulators diseovered and terminated the SIB Looting, approximately US$2,539,762,421.22 was
credited o STB's TD Bank account mumber 360012161670, As a result, SIB was a significant
source of revenue for TD Bank. In fact, as the SIB Looting grew, so toc did TD Bank's revenus,
30 much so that SIB becamé TD Bank's largest coﬁespondent banking customer in the world. In

addition, TD Bank provided trade financing and treasury services to SIB.

8. TD Bazk also acted as correspondent bank for Bank of Antigna Limited (“BOA™), a
' Stanford-owned onshore bank based in Aantigua, and provided other banking services fo
Caribbean Star Airlines Ltd. and Caribbean Sun Airlings Tac., both entities owned by Stanford
(together, “Caribbean Star Airlines”). Further, TD Asset Management Inc. and TD Waterhouse
Private Investnelnt Counsel Inc., both of which were wholly-owned subsidiaries of TD Bank
(together, “TD Waterhonse™), managed discretionary investment porifolios for both SIB and

BOA.
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9. TD Bank openéd SIB's correspondent bank accounts without conducting any “know your
client” (*KYC”) or agti-money 1aundeﬂné (“AML”) due diligence. It did so notwithstanding
that correspondent banking is the highest risk service provided by banks. In addition, there was
clearly no legitimate business purpose for Sﬁ% to reqmtre corresponcient banking services in

Canada. For among other reasons, this was because SIB initially did not have any Canadian

customers and all of the funds wired to SIB's accounts at TD Bank were in 1.8, dollars. .

Accordingly, TD Bank never should have accepted SIB as a client in the first place,

10.  Inlegitimate circumstances, SIB would have sought and received corréspondent banking

services from a U.S. bank. However, due to the clear risk occasioned by SIB, U.S. banks had
refused to provide correspondent banking services to SIB, a fact that TD Bank was required to be
aware of. [n fact, throughout the period that TD Bank provided correspondent banking services
to SIB, U.S. banks generally réefused to provide correspondent banking services to any offshore
or Antiguan-based banks or réquired such banks to be part of a réputable banking group, a

quality SIB clearly did not have.

11.  TD Bank negligently opened SIB's correspondent bank accounts and compounded its
negligence by operating those accounts fo¥ nearly 20 &‘ea:s. It was also required under the laws
of Canada and mendatory banking m&ﬁs&y standards to perform due diligence reviews of SIB's
affzirs, SIB's use of TD Bank's correspondent batiking services, Stanford and the Other Insiders,
and other relevant information. These obligations gave rise to the requirement that TD Bank ask
for and obtain information from SIB, Stanford and the Other Insiders that would have enhanced
TD Bank’s exclusive window into SIB's affaars In the circumstances, such inquiries and the

resulting information should have indicated to TD Bank that it was required to terminate SIB's
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access to TD Bank's facilities, report thé condust of Stanford and the Other Insiders to the

appropriate authorities and freeze SIB's accounts.

12.  For instance, if TD Bank undertook even the basic required due diligence reviews, it
would have determined that, during the period of time that TD Bank provided banking services
to SIB, Antigua's banking regulations and AML practices were subject to extensive, sustained
and public oondemﬁaﬁon, all of which related to Antigua's kmown facilitation of fraud and
money laundering. It also would have discovered that Stanford himself undertook various well-

publicized manipulations of Antigua's regulatory regime.

13.  TD Bark had direct expérience with the tisks occasioned by providing correspondent
banking services to an Antiguan-based offshore bank. For imstance, in 1996, it closed the
corraspondent bank accounts of another Antignan-based offshore bank, American hltemaﬁonal
Bank Li-mited (“AIB”:). It did so after a senior TD Bank exécutive résponsible for TD Bank's
relationship with AIB deterrnined that the amounts moving through the ATB account at TD Bank

were too large for a legitimate bank in Antigna.

14.  Notwithstanding that the volume of funds moving through SIB's correspondent accounts
was significantly larger than that moving through AIB’s- account, TD Bank maintained its
relationship with SIB. In fact, by at least 2008, SIB had become TD Bank's single largest
correspondent banking customer, not just in the Caribbean, but worldwide. Notabiy, as virtually
all imvestments with STB flowed through TD Bank, the exponential growth of SIB's balance sheet

created a significant source of reverme for TD Bank.

15. TD Bank was also réquired to diligently conduct ongoing moritoring of publicly-

available information pertaining to SIB and SIB's business operations. During the almost twenty
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years that TD Bank provided correspondent banking services to SIB, such publicly-available
information repeatedly disclosed clear warning signs with respect to SIB and Stanford. For
example, in 1984, just prior to entéting the offshore banking industry, Stanford Was»d‘ecla:ed a
bankrupt by a Texas court with personal debts in excess of US$13 million. This fact alone should
have precluded TD Bank from providing banking services to SIB, as banking industry standards
clearly provide that a previously-bankrupt individual should be ineligible to run a bank. Among
other issues, World-Check, a reputable organization that gathers information globally on
heightened risk individuals and entities, officially desmed Stanford a politically exposed person
(2 “PEP™) in 2004 and designated one of Stanford's companies a financial institution tha’t posed a

high risk in 2007.

16.  Asearesult of publicly-available information, even without the benefit of the window into
SIB's affairs such as the one énjoyed by TD Bauk, other banks and regulators discovered
seriously adverse information regérding SIB and Stanford. This information revealed that

business should not have been conducted with SIB &nd/or that the SIB Looting was taking place.

17.  Forinstancs, in September 2000, a UK. consulting firm issued a due diligence report in
respect of BOA to the predecessor of Société Générale Private Banking (Suisse) S.A.
(“S-ocGen”), which provided SIB with banking services in Switzerland. That repott, which was
completed in the course of only & few hours and at a cost of on:ly £500, commented on both SIB
and Stanford.. In particular, it identified various “red flags” in respect of Stanford and SIB and
concluded that “SIB has had a somewhat dubious reputation for many years”, that “it is an
accepted fact that Stanford International Bank has been used by Mexican drug cartels to launder

considerable volumes of criminally obtained funds” and that SocGen should be concemed about
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entering into business relationships with SIB or Stanford as “it would be very difficult for

[SocGen] to defend itself or its reputation should any problems arise in the firtore.”

18.  Even earlier, in 1997, after just six days of field research, the U.S. Securities and
Exchange Commission (the “SEC”) was even more definitive: red ﬂags’ about Stanford's
operations indicated a likely “Ponzi” scheme. The SEC's failure to act :on such conclusions has
now been the subject of a comprehensive report that in no way disavowed the conclusion that
publicly accessible information revealed Stanford's fraud more then ten years prior to SIB's

collapse.

19.  Similarly, when international clearing house Pershing IL.C (“Pershing”) sought to verify
SIB's assets in connection with its provision of services to another Stanford-owned entity, it was
refused access to any documentation regarding SIB's balance sheet and the supporting paperwork
that reflected SIB's assets. Due to the lack of trahsparéncy into SIB's portfolio, Pershing
withdrew its services and by December 2008 announced publicly that it could not verify that
Stanford was not involved in fraud of some nature. Several others also came to the same
conclusion, including various U.S. banks, an international clearing house, a private due diligence

firm, a promﬁnent U.S. law firm and the National Association of Securities Dealers.

20. TD Bank not only had accéss to the publicly-available information relied on by other
entities that identified the SIB Looting and/or refused to provide services to SIB, but also had
extensive additional information as a result of its unique vantage point as SIB's wﬁespondent
bank, as well as its other business relationships with SiB, BOA and Caribbean Star Airlines. For

instance, in addition to the fact that there was no legitimate business purpose for SIB to have

39



-3-

accounts in Toronto, TD Bark knew that the rates of refum purported to be generated by SIB

were completely at odds with the rates of return actially generated for SIB by TD Waterhouse.

21.  TD Bauk not only ignored the information available 16 it, but did so in the face of 2 2001
U.S. Senate report in respect of correspondent banking that speciﬁcally.’ named TD Benk. That
report indicated thet TD Bank had provided correspondent banking services to ATB and
confirmed that; as a result, TD Bank had directly acted as a major coﬁduit for improper access to
the U.S. ﬁﬁancial gystem. At the very time of the U.S. Senate report and for several years
afterward, TD Bank continued unzbated in its provision of banking services to SIB and access fo

the U.S. fuancial system.

22.  Inthe face of its Igzowlédge about SIB's affairs and the publicly-available mformation in
£espect of SIB and étanford, by at least 2000, the TD Bank executive responsible for the SIB
correspondent banking relationship admitted internally that TD Bank did not unders@d SIB’s
business and concluded that he was moomfortable with TD Bank’s relationship with SIB and
that due diligence under strict KYC and AML standards was required as “something did not
seem right”. In addition, by at least July 2008, different executives at TD Bank were “nervous”
about TD Bank’s relationShip with SIB. However, TD Bank continued unabated in ifs provision
of banking services fo SIB until being ordered by a court to cease doing so nearly a month after

SIB's collapse.

23. ~ TD Béank, as a member of the international banking commumity, should have acted long
before regulatory agencies intervened and effectively ended the SIB Looting 1n early 2009. In
opening and meintaining its relationship with SIB, TD Bank was negligent. By its acis and

omissions described herein, TD Bank failed to act as a reasonable bank would have acted when
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confronted with the same Suspicious circurnstances. At gll times, it had sufficient informiation
such that it knaw or ought to have known of, or was recklessly or willfully blind to, the SIB
Looting. Despite this knowledge, TD Bank continued to provide correspondent banking services

to SIB {as well as the other aforementioned services) uniil after SIB's collapse.

24, In addition, TD Rank also assisted Stanford and the Other Insiders in breaches of

fiduciary duties owed to SIB and breaches of trist owed to SIB's customers.

25. TD Bank was required fo take reasonable measures to aveid causing loss to SIB and iis
customers. By fafling to do so, TD Bank caused significant injuries and losses to SIB and SIB's

customers, all of whom are now creditors of SIB's estate.

. THE PARTIES

A ThePlainiffs

26.  Nigel Hamilton-Smith and Peter Wastell (the “Former Liquidators”) were appoizited as
joint liquidators of SIB by order of an Antignan Court on April 15, 2009 (entered on April 17,
2009), which detérmined that it was just and convenient that SIB be E@dated and dissolved
under its super'visioﬁ pursuant fo the Infernational Business Corporations Act, Cap. 222 of the

laws of Antigna and Barbuda (as amended) (the “IBC Acf”).

27.  The Pormer Liquidators were removed further to a removal order of the High-Court of

Justice Antigua and Barbuda dated Jume 8, 2010,

28, Marcus A. Wide and Hugh Dickson of Grant Thornton LLP were appointed as joint
liquidators of SIB (in liquidation) (“Joint Liquidators™) by order of the Eastem Caribbean

Supreme Court daied May 12, 2011 (entered on May 13, 2011} (the “Appointment Order”).

41



-10-

29.  The Appointment Order, among other things, vested all the assets of SIB in the J oint
Liquidators and empowered them to sue éntities in relation to SIB in any jurisdiction where they

believe assets or property of SIB may be located.

Septermber 11, 2009, Bmst & Young Inc. (“E&Y”) was appointed pursuant to the Bankrupicy

and Insolvency Act (Capada) as interim receiver of the Canadian assets SIB and authorized to

initiate and pursue procesdings in respect of SIB (the “E&Y Order™).

31 The E&Y Order expressly precluded the Former Liquidators and subsequently the Joint
Liquidators from acting in Canada. However, on August 19, 2011, in light of E&Y's failuie to
commence claims agamst TD Bank (or any ofher. third parfies), the Joint Lignidaters moved
before the Superior Court of Québec (Commercial Division} for an Order pemmitting themA to act

in the place of E&Y inrespect of claims against TD Bank. -

32. As a result, on August 19, 2011, the Superior Court of Québec authorized and

empowered the Joint Liquidators to institute and litigate, in the place and stead of E&Y,

proceedings against TD Bank in any appropriate jurisdiction (the “Authorization Order”). In _

addition, the Authorization Order specifically recognized the Joint Liquidators as having “the
equivalent or substantially similar powers and capacities than those of a trustee in bankrupicy or
other insclvency hold'ef within Canada™ and authorized the Joint Liquidators to exercise those
powers and capacities for the purposes of the institution and litigation of the within action

ageinst TD Bank.

30.  Pursuant fo an Order of the Superior Court of Québec (Commumercial Division) dated
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33.  Accordingly, since obtaining the Authorization Order, the Joint Liquidators are acting
with the express authority of a Canadian Court in the same capacity as a trustee in bankruptcy

wnder Canada's federal Bankrupicy and Insolvency Act for the benefit of SIB and iis creditors.

34.  Upon obtaining the Authorization Order, the Joint Liquidators were granted the capacity

to pussue claims against TD Bank in Canada for the first time.

35.  The Joint Liquidators have commenced these proceedings both in their capacity as
representatives of SIB and in their capacity as representatives of the 21,000 SIB creditors. In
these capacities, the Joint Liquidators seek damages on behalf of SIB and its creditors. Any

damages awarded to SIB will form part of SIB’s estate and be disbursed to SIB’s creditors.

B. Robert Allen Stanford and SIB

36.  Stanford was born in the United States on March 24, 1950, He is a citizen of the U.S. and
Antigua

37.  Starford wholly owned Stanford International Bank Holdings Itd., an Antiguan

corporation which itself directly and wholly owned SIB. There were no other equity owners of

SIB. Stanford was the Chairman of the Board of SIB.

38.  SIB was at relevant times the largest private international or “offshore” bank in Antigua.
By the time of is collaps¢ in 2009, SIB employed approximately 100 individuals at its
headquarters in Antigua and thousands of others were employed at other Stanford-owned entities

around the world.

39, Stanford was on SIB's Board of Directors, as were his father, Jamés A. Stanford, Davis,

Sir Courtney N. Blackman, O.Y. Goswick, Kenneth C. Allen and Robert S. Winter. At relevant
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times, Stanford was Chairman of the Board of Direcors and Sir Courtney N. Blackman, an
independent director and former Governor to the Central Bank for Barbados, served as the Vice

Chairman.

40. SIB's Board of Directors met régularly and was comprised of various sub-commitiees.
For instance, Sir Courtney N. Blackman served as Chairman of the Audit Comrnittee and
presented andit committee reporis to SIB's Board of Directors on behalf of the other amdit

commitiee membets.

41.  SIB and its afffliates also had an advisory board that was comprised primarily of former
politicians and international business persons, most of whom were independent from SIB. It has
been reported that a TD Bank executive, Perry Mercer, served on this advisory board, as did

Blaise Friedli of SocGen.

C. The Defendant
42,  TD Bank is a Schedule I bank, duly constitited by letters patent under the authority of the

Bank Act, R.S.C. 1991, c. 46, with a head office located in Toronto, in the Province of Ontatio.

43, As detailed herein, TD Bank provided correspondent banking, lending, trade financing
and treasury services to SIB, BOA, another Anfiguan bank owned by Stanford, and at least one

other Stanford-owned entity.

I HISTORY OF SIB’S OPERATIONS AND AFFAIRS
44, TD Bank was required to know the history of SIB, SiB's products and sérvices, the
factors giving rise to SIB's collapse and information in respect of Stanford personally. Such

history and information is detailed below. It is full of “red fags”.
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A. Stanford Purchases BOA and Establishes SIB
45.  In 1985, with no previous involvement in the banking industry, Stanford incorporated
Guardian International Bank Iimited (“Guardian’) in the British Overseas Terrifory of

Montserrat. At that time, Stanford and his father owned all of the share capital of Guardian.

46.  Inorder o support sales of Guardian CDs, Stanford established representative offices for
Guardian in Miami, Florida and Houston, Texas under the name “Guerdian Intercational

Tnvestment Services™.

47.  From 1985 until 1990, Stanford operated Guardian in Montserrat with his former college
roominate, Davis. They operated Guardian as an “offshore” bank and, as such, it catered almost

exclusively to customers outside of Montserrat.

ind

48.  Guardian primarily targeted Latin American customers and offered CDs with interest
rates of double the then-current standard rate of returm. Using this strategy, by the end of 1989,
Guardian claimed US$55.5 million in accounts, a number which grew to over US$100 million by

the following year.

49,  Notwithstanding itd apparent success, Guardian came under the scrutiny of baok
regulators. By 1989, the Texas Departiment of Banking had wamed Stanford about operating a

foreign bank representative office in Texas “without authority vnder either state or federal law.”

50.  Thereafter, following investigations by bank regulators in Texas, Florida and California,

the U.S. Office of the Comptrolier of Currency issued a Barking Circular regarding Stanford's

~ unauthorized banking activities in the U.S. The Texas Department of Banking went further,

ordering Guardian to immediately cease its Texas operations or ‘“the Texas Attorney General will
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be requested to promptly file charges against the bank, its board of directors and its management

for apparent willful and continuing violations of the Texas Banking Code.”

51.  Around the same time, the banking system in Montserrat at large came wunder
investigation by the Federal Bureau of Investigation and the UX's Scotland Yard.

Consequently, Guardian itself came under scrutiny for possible drug mohey laundering,

52. As a result of reports ﬁ‘om those law enforcement agencies, the government of
Montserrat determined that Stanford no longer met bank cwnership requirements on the island
end informed Stanford that Guardian's banking license was going to be revoked. Among other
reasons provided, Moniserrat informed Stanford this decision was due to the facf that (%)
Guardian was operating in 2 manner “dem’nl_tental to its depositors”, (i) Guardien failed to supply

adeguate details as to its liguidity, and (i) Stanford was formerly a bankrupt.

53. In respounse, and before Montserrat could formally révoke Guardian's license, on
December 7, 1990, Stanford caused Guardian fo migrate its domicile to Axtigna and re-
incorporate under Antigud's IBC Acf. Following Guardian's arrival in Antigua, it shared

headquarters with BOA.

54.  On December 8, 1999, the day aftér Stenford reincorporated Guardian in Antignma,
Stanford completed his acquisition of 2l of the share capital of BOA in exchange for Bastern
Caribbean (“EC) $469,700.80 through his holding company, Guardian Bank Group Holdings
Limited (as it was then called). The sellers of BOA's share capital were 2 group of Antiguan

citizens and the Government of Antigua.
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55. BOA was originally incorporated on February 10, 1981, As a domestic Antiguan bank,

" BOA offered banking Services primazily to citizens of Antigua, in BC dollars, the local currency.
. 56.  OnDecember 20, 1994, Guardian changed its name to SIB.

57.  Asen offshore international banking company, and pursuant to §. 240 of the IBC Act, SIB
was prohibited from knowingly accepting deposits in the legal tender of Antigua or of other
countries of the CARICOM region. As the legal tender in Antigua is the EC dollar, SIB <vas
sffectively barred from doing business with residents of Antigua. Instead, its deposits derived

from custorners located in foreign jurisdictions.

58.  Since SIB was an offshore Antigzan bank which had no way to receive wire transfers or
othér payments on its own, it needed to gain access to an onshore bank's facilities as a means for
SIB customers to transfer funds to SIB, This was accomplished by way of SIB's procurement of

correspondent baiik accounts.

59.  The term “correspondent ac‘couﬁt” is defined broadly for banking organizations and
includes any account or formal relationship established by & financial institution to receive
deposits from, make payments to or other disbursements on behalf of & foreign ﬁnanciai
ingtitution, or to handle other financial transactions related to the foreign financial institution. By
analogy, SIB needed to “rent” the services of one or more onshore banks in order for it to operate
and access the U.S. financial system. Absent such correspondent arrangenients, it would have

been paralysed operationally.

60. By relying on coriéspondent banks such as TD Bank, SIB sventually operated in

approximately 113 countries and by late 2008 reported that it held approximately US$8.5 billion
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in assets inder management. SIB's 2007 Annual Report stated that SIB had in excess of 50,000

clients. When any customet of SIB wished t0 make a U.S. or Canadian dollar deposit with SIB

by electronic fimds transfer, they were ditected to remit their value electronieally to SIB's

correspondent accounts at TD Bank.

61.

62.

In addition to TD Bank, SIB was also provided the following banking services:

(@

(®)

©

correspondent banking services by HSBC Bank PLC (“HSBC™) in the United
Kingdom. HSBC received all EURO and Brifish Pound Sterling wire transfer

payments from SIB's depositors;

Republic Banchsares of Texas, Inc., which was later 4acquired by Trustmark
National Beank (together, “Trustmark’), received U.S. dollar cheque deposits as
correspondent bank to SIB, but refiised to accept any wire transfers on behalf of
SIB. Such cheques were sent by SIB customers to SIB in Antigna, which in turn
bundled and delivered LJle]:rl for deposit info SIB's accounts held at Trustmark in

Houston; and

SocGen provided what have been referred to as secret “slush fund” accounts for
SIB. It has been alleged that bribes to SIB’s anditor, fo TLeroy King of the
Financial Services Regulatory Commission of Antigua (the “FSRC”), and fo

others were funded from accouats at SocGen.

SiB's Products and Services

SIB offered six different deposit products to customers: fixed CDs, flex CDs, index

linked CDs, premium accounfs, performance accounts and express accounts. SIB cusfomers
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almost exclusively purchased CDs. SIB also offered other products to customers, but the
availability of such products was tied to the need for customers to hold accounts with SIB,
almost always in the form of CDs. Such products included Visa, Mastercard and American
Express credit card services, as well as loan facilities, lefters of credit, letters of guarantée and
private banking services. Thus, for example, SIB required customers to maintain a CD with SIB
as sécurity in order t6 acquire a credit card and SIB placed holds on customers’ CDs in an

amount twice that of their credit card Iimits.

63. In a@dition, SIB engeaged in various investment banking services. Such services inciuded
multi-million dollar public eqiﬁty dealings, private placements, mergers and acquisitions and
debt ﬁﬁancings, all of which were undertaken for an array of clients in various locations around
the world. SIB assembled a team of professionals from various industry-leading financial firms

to provide it ifivestment banking sexvices.

64.  SIB primarily sold its CDs through SIB-affiliated companies. Most notably, thése

companies included:

(&)  the Stanford Financial Group (“SFG”), which was based in Houston, Texas and

reported to have more than US$50 billion “under advisement”;

(b)  the Stanford Group Company (“SGC”), which was an investment dealer and

broker dealer based in Houston, Texas, Itregistered with the SEC in 1996;,

© the Stanford Trust Company, Ltd. (“STC™), & trust company organized under the

laws of Antigua that as of 1998 operated a foreign frust representative office in
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Mismi, Florida and cartied on business as “Stanford Fiduciary Investory

Services™;
(d)  SIB itself through its Mouireal, Quebec office; and

(®) Numerous affiiated company offices in Latin and Cerntral America, as well as in

Zurich, Switzerland.

65.  SIB's annual reports consistently disclosed that SIB had a portfolio that produced returns

of over 10 percent.

66.  SIB's Anmial Reports disclosed that SIB's auditors were C.A.S. Hewlett & Co. Ltd., a

small éccounﬁng firm based in Antigira.

67.  TFinancial advisors and SIB employees sold SIB CDs using information such as
investment refum figures and promotional materials that had been provided or were based on
inférmaﬁon prepared by Stanford and the Otfher Insiders. Thus, on the basis of the
representetions that Stanford and the Other Insiders caused to be made, SIB sold billions of

dollars of CDs.

68.  As illustrated by the graph below, between approximately 1990 and 2009, SIB grew its
business exponentially from approximately US$14 million in CD invesiments while operating as

Guardian in Montserrat to approximately US$8 billion in CD investments by 2009.
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C. TD Bank Provided Seérvices to Stanford-Owned Entities
1. TD Bank Improperly Opened the SIB Accoumts

69.  In approximately 1992, TD Bank acquired some of the Bank of New York's interests in
Canada. These interests included the Bank of New Yoik's then existing correspondent banking
relationships with approximately 20 banks located throughout the Caribbean. Three of these
banks were based in Antigua, namely (i) the Stanfor&omed domesti¢ Antignan bank, BOA, (i)
the domestic Anfiguan bank, Antigna Overseas Bank, the share capital of which was owned by
William Cooper (“Cooper”) and (iii) another Antiguan domestic bank, Antigua Barbuda
Invesiment Bank (“ABIB™). TD Bank thus acquired its way into becoming the correspondent

bank for BOA.

70.  As domestic Antignan banks, BOA, Antigua Overseas Bank and ABIB primarily used
TD Bank's correspondent banking services to provide limited services to Antignans who required

services in Canada to conduct transfers or effect forsign cumréncy exchanges involving minimal

amounts of money. Bécause TD Bank was not the originator of these correspondent accounts (in |

that Bank of New York had estzblished them), TD Bank never conducted any KYC or AML due
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diligence inquiries in respect of the counter-party banks in the Caribbean. TD Bank thus
“crandfathered” the noted three Antiguan banks’ correspondent banking relationships. The BOA,

Antigua Overseas Bank and ABIB coﬁespondent accounts showed relatively minor activity.

71.  Following TD Bank’s acqguisition of some of the Canadian interests of the Bank of New
York, Cooper asked TD Bank 10 establish a comrespondent bank account for ATB, the Antignan
domiciled international batking company alse owned by Cooper. The “gmnéifathering” of
Antigna Overseas Bank By TD Bank's acquisition of some of the Bank of New York's Canadian
interests thus allowed Cooper to present ATB &s an affiliate of a pre-existing correspondent
customer of TD Baﬂ;_ Since TD Bank was already doing-business with a Cooper-owned bark,
TD Bank agreed to allow AIB to establish ifs own correspondent account. No XYC or AME due
diligence inqlﬁriés were completed by TD Bank in respect of AIB or Cooper. ATB and Cooper
thus entered .into TD Bank’s Ca;ribbean correspondent baﬁking division ihrough a “side door”

and not the “front door”.

72.  Ifit adhered to the KYC and AML compliance standards of a reasonable bark, TD Bank

would have insisted that ATB come through the “front door” and, in turn, TD Bark would have

properly vetted AIB and Cooper and refused to accept AIB as a customer. TD Bank did not do

- 50. The activities of ATB and Cooper subsequently gave rise to a number of successful criminal

prosecutions in the late 1990s by U.S. law enforcement authorities for laumdering the proceeds of

certain advance fee and other frauds. Cooper remains a fugitive of U.S. Justice.

73.  The same explanation for how AIB got to enjoy correspondent banking privileges at TD

Bank applies to SIB.
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74.  Around the same time that TD Bank acquired its cc-Jrresponden’t relationship with BOA,
SIB (the successor of Guardian, which just previously had its license revoked in Monfserrat)
attempted to use vari'ous U.S.-based banks for its correspondent banking purposes. This made
sense, as the vast mejority of pﬁrehases of SIB CDs were made with U.S. doHars. However, after
conducting due diligence, each of these banks ultﬁnately. declined to provide correspondent
banking accounts to SIB or quickly closed such accounts due to concemns over money laundering
or other impropriety. As a resﬁt of its inability to acquire correspondent banking services from a

U.S.-based bank, SIB applied for such services from TD Bank in Canada,

75.  TD Bank did not conduct KYC or AML due diligence inquiries when SIB applied for
correspondént bank accounts. Instead, becanse TD Bank already had a correspondent banking
relationship with the Stanford-owned BOA, TD Bank allowed SIB fo “piggyback” onto BOA's
antecedent relationship for KYC and AML compliance purposes. In other words, like with ATB,

TD Bank allowed SIB to access its services through the “side door” and not the “front door™.

76.  Consistent with this sloppy approach (and according to TD Baznk iiself), TD B ank hasno
record of account opening applications being completed by SIB or thére being any written
contracts in respect of SIB’s correspondent bank accounts. In fact, it appears the only written
contracts that at any time purported to govern the TD Bank’s provision of correspondent banking
services to SIB were TD Bank’s standard form unilateral confracts in respect of correspondent

banking that did not address SIB in any specific manner. Such unilateral contracts arose for the

first time only in 1998 but did not contain any substantive legal terms until less than two years-

- prior to SIB’s collapse.
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77. LI TD Bank adhered to the KYC and AML compliance standards of a reasonable bank, it
would have insisted that SIB come through the “front door” and would have also properly vetied

SIB and Stanford and refused to accept SIB as a customer. TD Bank did not do so.

78.  The reasons that TD Bank was required to refuse to accept SIB as a customer are
eXtensix-re end are detailed further below. Most simple and staigltforwarq, howevér, was that
Stanford was formally declared bankrupt in 1984 with personal debis in excess of US$13
million. Tt is widely accepted in the banking commumity that an individual who has been

personally bankyupted is not a fit and proper person to own or manage a bank.

79.  Stanford's personal bankruptcy was a matter of public record. Therefore, a basic public
records database search would have revealed Stanford's lack of fitness fo 6wn or manage SIR. In
fact, this was one of the very reasons that led Montserrat o revoke Guardi’an"s_ banking license.
Similerly, when Guardian scught a-license from the Eastern Caribbean Ceniral Bank {the
“ECCB”) to own a trust company, the ECCB determmined that Guardian was not permitted to

hold such a license due to Stanford’s bankruptcy.

80.  Another significant factor indicating that TD Bank should never have provided services

to SIB was that there was clearly no legiimate purpose for SIB fo hold correspondent bank .

accounts in Toronto. Among other reasons, this was because, at the time the TD Bank-SIB
relationship commenced, SIB had no Canadian customers and thus transacted no business in
Canadian dollars. Instead, at that time and throughout the period that TD Bank provided banking

services to SIB, the vast majority of investor funds fransacted were in U.S. doliars.

81,  Wire transfers were critical to the operation of SIB and, in turn, the SIB Looting, Without

them, SIB would have had no means to quickly or efficiently complete any transaction, a clearly

54



-923 -

necessary feature of modern corpimerce. Without access to wire fransfers, SIB, as an offshore
Antiguan bank, would have been dependent on delivery of physical cash or chegues 0 complete
any transaction, a commercially untenable situation particularly since SIB's customeérs were

located around the world.

82.  Nommal practice is that U.S. dollar correspondent bank accounts are provided by U.S.
banks. Althougﬁ, as a Canadian bank based in Toronto, TD Bank was pemmitted o undertake
US. dollar transactions, it was not permitted 10 clear U.S. dollar wire transfers in Canada. This
was significant because the vast majority Gf not all) U.S. dollar deposits into SIB's correspondent
bank accounts were received by wire transfer. Instead, TD Bank was required to rely on U.S.

banks to serve as intermediaries to clear U.S. dollar wire transfers.

83.  Accordingly, TD Bank at all relevant times required and relied upon the clearing services
of 2 U.S. bank to complete most basic transactions for SIB. For instance, for at least part of the
| period that TD Bank provided correspondent banking services to SIB, U.S. wire transfers were
touted through and cleared by Bank of America in New York City. This. is rather ironic given
that Bank of Amarica had previously refused to continue providing correspondent banking
services t0 SIB. Such m‘@gements were maintained by SIB and TD Bank notwithstanding that
reliance on U.S. intemmediary banks resulted in fees being incurred by SIB and/or SIB customers
that would not have been incurred had SIB simply relied on a U.S. bank for its U.S. dollar
comrespondent banking services. Using such atrangements, TD Bank provided access to the U.S.

financial system that otherwise was tinavailable to SIB.
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2. The Provision of Banking Services by TD Bank

84.  From the time thé SIB TD Bank accounts were opened, TD Bank and TD Waterhouse

- together opened and maintained approximately 11 separate accounts for SIB and other Stanford-

owned entities. Among other things, those accounts facilitated all of SIB's U.S. dollar wire
transfers. When SIB eventually obtained Canadian customers, TD Bank also provided such

services for Canadian dollar transters. However, in total, SIB only had 159 Canadian customers

who together invested less than CAD$50 million with SIB. In contrast, SIB at large had in excess

0f 21,000 customers that invested approximately US$10 billion, primarily in U.S. dollars.

85.  The provision of co;respondent banking services is both a competitive and Tucrative
business for banks. Banks s-eék out valuable correspondent banking reélationships because they
can generate substantial “fee from free balances” revenue overnight for the bank that is the
provider of the relevant services. Transaction fes revenue is also a source of income from

correspondent banking relationships.

86.  During the 1990s and early 2000s, TD Bank's iarges‘c correspondent baﬁk customers were
generally properly capitalised and regulated banks from the United States. In 1999, the fotal
reverue generated by TD Bank from the provision of correspondent banking seérvices to banks in
the Caribbean did not exceed CAD$1 million. At that time, SIB's reported asséts were also
limited. Por instance, at the end of 1999, SIB reported having US$676,236,000 in assets and

US$623,560,000 in liabilities to depositors.

87.  However, the exponential growth of SIB's balance sheet from approximately 2002 until

late 2008 (during which time approximatély US$9 billion of SIB CDs were sold to depositors)
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altered the profile of SIB from that of a relatively minor source of business info that of a major

correspondent bank customer and a significant source of revenue for TD Bank.

88.  For instance, between December 31, 2005 and December 31, 2007, TD Bank reported

annual increases of corporate banking revenue of 8%' (for 2006) and 17% (for 2007), which
reflected annual corporate banking revene rising from CADS$266 mﬁlion in 2005 to CAD$287
" milion and CAD$337 million in 2006 and 2007, respectively. In both years, these increases in
corporate banking revenue were reported by TD Bank as being “largely due to higher ﬁet interest
income from coirespondent banking deposits end higher lending volumes.” At the same time,
between December 31, 2005 and December 31, 2007, SIB’s reported assets grew from US$4.1
billion to US$7.1 billi.on. By the last year of SIB’s operations — between January 2008 and
February 2009 — approximately US$2,539,762,421.22 was creditéd to SIB's TD Bank account

nimber 360012161670,

89.  As a result, by 2008, SIB had become TD Bank’s single largest comespondent banking
custotner not just in the Caribbean, but worldwide. This Was‘the case notwithstanding that TD
Bank had hundreds if not thousands of correspondent banking relationships, including with
major U.S: baﬂ:s and other elobally-recognized banks from around the world. Until the growth

of SIB, such banks constituted TD Bank's largest correspondent banking customers.

90.  Notably, in 1996, TD Bank closed AIB's correspondent account. This decision was based
on, among other things, the fact that the amounts moving through the AIB account at TD Bank
were too large to be associated with a legitimate bank in Antigna. TD Bank determined that an

offshore bank in Antigua that generated a large sum of money was a “red flag”.
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91.  Atthat same tiine, the amounts running through SIB's correspondent bank accounts at TD

Bank were comiparable to the amounts running through AIB's accouni and soon after escalated -

dramatically. This escalation occurred during the period that the risk of doing business with
Antignan financial institations also greatly increased in notoriety, which is detailed below.
However, mlike with AIB, TD Bazk continued to provide comrespondent banking services fo

SIB.

92.  In addifion, TD Bank provided banking services including credit to the Stanford-owned
Caribbean Star Airlines. SIB secured the credit provided to these entities through a U.S. dollar

account held by SIB at TD Bank.

93.  Purther, TD Waterhouse managed discretionary investment portfolios for both SIB and
BOA throughout the period that TD Bank provided correspondent banking services to SIB. The
investment strategy employed by TD Watethouse was the same for both the SIB and BOA

portfolios.

94.  TD Bank also provided trade financing and treasury services to SIB. In addition, in
connection with loans, advances and other obligations that SIB had with TD Bank, SIB pledged

16 TD Bank its security holdings with TD Waterhouse.

95. During the vears that SIB and BOA maintained investment portfolios with TD
Waterhouse, those portfolios were managed by John Pepperell, who was the Vice Chairman of

TD Waterhouse, and Perry Mercer.

96.  Prom 2002 until SIB's collapse in 2009, James Zachariah Davis (“Zack Davis™), who is

the son of Davis, was a research analyst at SFG. Zack Davis' job as a research analyst at SFG
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entailed monitoring and providing instructions with respect to the SIB and BOA portfolios that
were managed by TD Watsrhouse. He dealt directly with Perry Mercer (who according to Zack

Davis was a long-time friend of Davis) and others at TD Bank and TD Waterhouse.

D, Stanford and the Other Insiders Looted SIB
97.  As CEO, director and Chairnian of the Board of Directors of SIB, Stanford owed

fiduciary duties to SIB, as did the Other Insiders, including Davis.

98.  Section 95 ofthe IBC Act provides that Stanford and the Other Insiders had a duty to “act

honestly and in good faith with a view to the best interests of the corporation”™ and to “exercise-

the care, diligence and skill that a reasonably prudent person would exercise in comparable

gircumstanees.”

99,  In addition, Stanford and the Other Insiders owed common law fiduciary duties to SIB.
Such duties paralleled those owed by Canadian corporate executives and included, among other

things, the duty to:
(@)  actwithloyalty, good faith, and honesty;
(&)  avoid conflicts of interest and duty;
(c) use all of their epergy, ability, and imagination in the best interests of SIB;
(d). develop busitiess opportunities for the sole benefit of SIB; and

(¢  not conceal any information from SIB.
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100. However, in breach of their fiduciary duties, Stanford and the Other Insiders comverted
customer funds used fo purchase CDs from SIB for improper purposes, including for their own

use, and implemented and orchestrated the SIB Looting to defraud SIB and its customers,

101. In particular, the investment strategy and rates of return promised to SIB customers by
Stanford and the Other Insiders were not as claimed. Under the direction and at the instigation of
Stanford and the Other Insiders, several billion dollars of finds provided to SIB were diverted
forthe iaersonal benefit of Stanford and the Other Insiders. As a result, SIB was 'the victim of acts

oflarceny and breaches of the fiduciary duties owed to it by Stanford and the Other Insiders.

102.  Stanford and the Other Insiders separated the funds received by SIB from its customers
into three tiers. Tier I cortained cash or cash equivalents, while Tier I consisted of vaticus
portfolios of investments that were managed at arm's length by third party financial institutions,

including TD Waterhouse, fogether with a small amount of cash or cash equivalents.

103. By maintaining Tiers I and II and allowing SIB employees and executives to undertake
discrete tasks with respect to them, Stanford and the Other Insiders were able to deceive honest
SIB ermployees and others. This deception allowed Stanford and the Other Tnsiders 10 use Tier I

to effect the SIB Looting.

104.  Tier II was the most financially-significant tier at SIB, consisting of the vast majotity of
SIB’s funds. It was managed by Stanford and the Other Insiders and they kept its ttue contents

secret.

105. SIB employees, executives and directors sither did not know of the existence of Tier I

or, if they did know, had no knowledge whatsoever of its contents and were under the impression
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it was being legitimately managed. In fact, information relevant to the true contents of Tier I
Was not even Kept on SIB's computer systems and Stanford and the Other Insiders used forged
documents to decelve SIB employees, executives and directors as to the true nature of SIB's
underlying assets. The real information in respect of Tier I was stored on an external drive that

Stanford and the Other Insiders commeonly called “the football” and kept with them at all imes.

106. Once Stanford and the Other Tnsiders had directed SIB's funds into Tier I, instead of
invesﬁ‘ng them as represented to SIB customers, employees, officers, executives and others (the
‘;SIB Stakeholders™), they nﬁsaépropriated and misapplied the funds by placing them into
speculative, largely illiquid investments (namely real estate and private équity), diverting them to
other companies owned by Stanford, using them to fimd their own lavish lifestyles, and making
large concealed and unsecured SIB sharehol&er loans to Stanford, none of which were repaid.
Accordingly, Stanford and the Other Insiders acted to the defriment of SIB and the SIB

Stakeholders for their own financial gan.

107. In addition, Tier III finds were used to hide the SIB Looting. In particular, Stanford and

the Other Insiders diverted Tier T funds generated by SIB from the sale of CDs to pay purported

interest on and redemptions of the CDs as required, thereby decsiving SIB customers,
employees, executives and others, and allowing the continuation of the SIB Looting. Concealing
the frand in this manner resulied in the SIB Looting taking on the characteristics of & “Ponzi”

scheme.

108. During his orchestration of the SIB Looting, Stanford in particular led a lavish lifestyle
- financed exclusively with SIB's funds that he had ¢onverted fo his own use. Among ofher things,

he enjoyed the use of a US$10 million Florida mansion and a flest of private jets (valued at
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approximmately US$100 million). He also took exiravagant and expensive vacations costing 1p to

US$100,000 and would often rent US$100,000/week yachts.

109. In order to conceal the SIB Looting from the SIB Stakeholders, Stenford and the Other
Tnsiders Toutinely caused false entries to be made in SIB's accounts. Specifically, Stanford and

the Other Insiders caused, among other things:

(&) false entries to be mads into SIB's ledgers for the purpose of reporting false or
unjustifiably inflated revenues and/or false or unjustifiably inflated investment

porifolio balances and asset valtes, and:

@ such false eniries 1 be submitted to SIB's regulator in Antigna, the FSRC,

and/or

()  such false entries to be represented to potential investors in SIB's CDs in

order to encourage investments in CDs;
(b)  copies of SIB bank statéments to be forged; and

() false and/or unjustifiably inflated imcreases in assets to be recorded in SIB's

annual reports and promotional materials.

110. As a tesult of Stanford and the Other Insiders' directions, SIB's annual reporis falsely
claimed increases in the value of SIB's assets from approximately US$760 million in 2000 to
US$8.5 billion in December 2008, In reslity, SIB only had epproximately US$500 million in
identifiable or fraceable assets at the time of SIB's collapse only two months later in February

2008.
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IV. THE COLLAPSE OF SIB
111. By the Fall of 2008, owners of SIB CDs began demanding rédémptions of those CDs in
increasing numbers, At the same time, SIB was increasingly experiencing difficultiés generating

new sales of SIB CDs. This scenaric was prompted by the financial crisis in 2008.

112, As a result, by October 2008, SIB was left with no choice but to liquidate its accounis
held at TD Bank and TD Waterhouse, among others, in order to pay interest and redemption
rates owed to customers. TD Benk facilitated this liquidation primarily at the instruction of the
Chief Investment Officer of SFG, Laura Pendergest-Holt (“Pendergest-Holt”) and Zack Davis.
The Hqﬁidaﬁon included both SIB and BOA assets. TD Bank did ﬁo’c take any steps to
investigate why the liguidations were cccurring ot alter the services it provided to SIB or BOA

except to monitor the situstion from the perspective of its own creédit rigk.

113. By at least January 2009, the SEC began subjecting SIB to intense scrutiny. It demanded
that SIB provide an itemized Hst of all assets in SIB's porifolios and all of SIB's financial and
accounting doéuments. The SEC also informed various SIB executives and officers that it sought

their testimony.

114. Soon thereafter, in early February 2009, Davis called a meeting with all of SIB's top
executives in Miami, Florida, At that mesting, at which Stanford was not present, Davis
informed the executives of the SIB Looiing. The executives had no idea about the SIB Looting
or the contents of Tier III prior to the meeting, According to Davis, upon hearing of the SIB

Looting, the SIB executives' reaction was one of “shock™.

115, OnFébruary 16, 2009, the SEC filed civil charges against SIB and its related entities, and

against Stanford, Davis and Pendergest-Folt: In doing so, the SEC aileged “massive ongoing
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fraud” involving SIB CDs. That same day, tHe SEC obtained an injutiction preventing SIB and
its related enfities from carrying on business and the appoiniment of an equity recéiver from the

U.S. District Court in Dallas, Texas.

116. Similarly, on February 19, 2009, the FSRC appointed receiver-managers of SIB. This
appointment was continued by the High Court of Justice of Antigua on February 26, 2009, which
thereafter determined that SIB should be liquidated and dissolved under the supervision of the

Antiguan court pursuant to the IBC 4ef. The Former Li@idators were thereby appointed.

117. D‘;aspite the unique window into SIB provided by the extensive banking services it
provided and the duty that TD Bank had to understand the frue nature of SIB's affairs, wmtil the
SEC issued a freezing order on March 12, 2009, TD Bank tock absolutely no steps whatsoever to
limit SIB's banking activities, to report SIB's numerous irrégularities to any reghilatory authority
or to take any other action that would have prevented the losses suffered by SIB and iis

customers in connection with the SIB Looting.

118. By Order of the Ontario Superior Court of Justice (Commercial List) dated Aprﬂ 24,
2009 (and subsequently extended) in Court File No. CV-09-8154-00CL (4tiorney General of
Cntario v. The Contents of Various Accounits Held with TD Bank and TD Waterhouse in rem),

TD Bank was ordered to pay into court all of the monies it held on behalf of SIB.

119. On Tune 18, 2009, a federal grand jury returned a 21-count indictment against, among
others, Stanford and Péndergest-Holt. The grand jury indictment charged Stanf_‘ord and
Pendergest-Holt with various offénces including conspiracy to commit mail, wire and securities
fraud, wire fraud, mail fraud, conspiracy to commit money leundering and conspiracy to obstract

an SEC investigation.
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120. On March 6, 2012, Stanford was couvicted of 12 of the 14 counts remaining against him,
including those in relation to his fraud and comspiracy. On June 14, 2012, he was sentenced by
U.S. Distrct Judge David Hittner who comimented that Stanford had orchestrated “oné of ﬂie
most egregious frauds ever presented to a irial jury in federal cowrt.” Stanford was séntenced to

110 years it prison and ordered to forfeit US$5.9 billion.

121, OnJune 21, 2012, Pendergest-Holt pled guilty to obstructing the SEC's investigation imto

the misconduct of Stanford and the Othér Insiders. However, the other counts against -

Pendergest-Holt were withdrawn after the SEC's investigation revealed that she did not know of
Tier III or the fraud on SIB until Da'wié disclosed ‘cheﬁ at the February 2009 meeting in Miami,
Florida referred to at paragraph 113. This'was the case notwithstanding Pendergest-Holt's role as
the Chief Investment Officer of SGF and her close personal relationships wifh Stanford and
Davis. On Septembér 13, 2012, Pendergest-Holt was senfenced to three years in prison and three

years of supervised reléase.

122.  On August 27, 2009, Davis entered into a plea artangement whereby, in exchange for his
¢o-operation, he was convicted of conspiracy to comimit mail, wire and securities fraud, and

conspiracy to obstruct an SEC investigation. Davis was sentenced to five yeats of prison, three

' years of supervised release and had a judgment of US$1 billion crdered against him.

123.  SIB has atno point been indicted or charged with any offense in connéction with the SIB
Looting. Similarly, other then Stanford, members of SIB's Board of Directors have at no point
been indicted or charged Wfdl any offence in conniection with the SIB Looting, nor. have any
other semior executives of SIB such as iis Presidents. SIB and the SIB Stakeholders were

decgived by Stanford and the Other Insiders.
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V. FURTHER RED FLAGS

A, Banking Services Should Not Have Been Provided to an Offshore Antiguan Bank
124. During the period that TD Bank provided correspondent banking services o SIB,
international regulators and government authorities publicly identified that Antigua needed to

improve its banking regulations to prevent money laundering and criminel activity.

125. At lsast as early as 1996, the U.S. State Department’s Intemational Narcotics Control
'S‘tcategy Report (“INCSR”) highlighted weakfiesses in Antigna's banking system related to
money laundering, The report noted inadequate regulation and a surge in questicnable banking
operations in Antigua. These findings were reiterated in the INCSRs of the subsequent years.
The 2003 Report indicaied that money lavndering in Antigua was related 1o f’raﬁd schemmes and
that money laundering occurs more often in the offshore sector tﬁan in the domestic finance

secior.

126. Although the Antiguan govermment subsequently passed the Money Laundering

(Prevention) Act of 1996, the U.S. criticism of Antignan banking laws persisted.

127. Consequently, the Antiguan government formed the Antignan Ofishore Financial Sector
Planning Commitiee to advise the government and r@mand additional changes to its banking
laws. Des?ite being likely the most prominent individual in the very industry the Committes was
designed to evaluate, and the owner of the largest offshore bank in Antigua, SIB; Stanford was
appointed Chairman of the Comunittee in 1997. Stanford was appointed by then Antignan Prime

H

Minister Bird, whose election campaign Stanford had been a major contributor to.

128.  As Chairman of the Committee, Stanford created a “task force” that was charged with

considering improvements to Antigua's banking Iaws. Stanford paid the expenses of establishing
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the task force out of his own pocket, creating a clear conflict of inferest. In addition, members of
the task force were based in the U.S. and were historically connected with and had received

funds from Stanford.

129. Ultimately, the task force recommended removing various offenses from Antigua's
banking laws, including “false accounting” and “frand”, all activities that Stanford himself was
actively involved vin through his operation of the SIB Loofing. As a result of the
récommendations of the task force, in November 1998, the government of Anftigua amended the
Money Laundering (Preveniion) Act. The changes substantially weakened the Act's ability to

address money laundering.

130. In addition, the government changed the supervision of its offshore financial sector by
vesting authority over that sector in a new Intérnational Finencial Sector Authority (the “IFSA™).

Tncredibly, Stanford was appointed Chair of the IFSA and one of Starford's U.S. lawyers also

served on the IFSA along with Stanford's Antignan lawyer, BErrol Cort, who was also the

Attorney General of Antigua at that time. In essence, Stanford had been appointed fo un the

regulator that was tasked with overseeing the very industry that Stanford did business in.

131. The aforementioned process of banking reforms was infensely and publicly criticized,
with Stanford's involvement in the process playing & central role in the crificisms. Notably, it
also prompted the U.S. Treasury Department, through its Financial Crimes Enforcement
Ne{woﬂ‘: FinCEN™), to issue an extraordinary advisory in'Apﬁl 1999 (the “FinCEN
Advisory”), as appears from the FinCEN Advisory No. 11 dated April 1999. The FinéEN

Advisory stated, among other things, that:
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“In November 1998, the government of Antigiia and Barbuda amended its Money

Laundering (Prevention) Act in a manner that significantly weakened that Act”;

“The [new International Financial Sector Authority's] Board of Directors includes
representatives of the very institutions the Authority ’is supposed to regulate, thus
raising serious concerns that those representatives are in fact in control of the
Authority, so that the Authority is neither independent nor otherwise able to
conduct an effeoﬁve regulatory program in accordance with intemational

standards™;

“The amendmrent of the Monéy Laundering (Prevention) Act, combined with
changes in Antigna and Barbuda's treatment of its offshore financial services
sector, are lkely to erode supervision, stiffen bank secrecy, and decrease the

possibility for effective international law enforcement and judicial cooperation™;

the combination of these actions ‘“raise guestions about the purposes of
tfransactions routed into or out of Antigua and Barbuda or involving entities
organized or domiciled, or non-resident persons iaintaining accounts in-Antigua

and Barbuda”; and

“Enhanced scrutz'ﬁy is especially important for transactions involving Antigua and
Barbuda offshore banks, iransactions involving both Antigua and Barbuda
offshore banks and the nine commercial banks licensed to do business in Anfigua
and Barbuda, and transactions in which one or more of such nine commercial

banks act for one or more Antigua and Barbuda offshore institutions.”
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132. The FinCEN Advisory was significant. It constituted only the second time in history the
U.S. Treasury Depariment had released an advisory targefing a specific country. Thé United

Kingdom also issued a similar advisory in April 1999.

133.  Further, it was apparent that the FinCEN Advisory was specifically referring to Stanford
when it warned that the Antiguan International Financial Sector Authority's Board of- Directors
included “repres'entaﬁves_ of the very institutions the Authority is supposed to regulate” and that
the “Authority is neither independent nor otherwise able to conduct an effective regulatory

program in accordance with international standards.”

-134.  ImMay 1999, U.S.-based attorney Carlos E. Loumiet, who was one of Stanford's lawyers

and an architect of Antigua's AML laws, publicly responded to the FinCEN Advisory. While

. ultimately refuting the FinCEN Advisory, Loumiet conceded that there was “considerable,

indisputable merit” to the U.S. concerns about the “inherent potential conflicts of intarest” with
respect to having private banking representatives such as Stanford on Antigua's International

Financial Sector Authority.

135.  Around the same time, Jonathan Winer, then the head of the U.S. State Depariment's
Bureay for International Narcotics and Law Enforcement Affairs publicly stated that Antigua

was “one of the most attractive financial centres in the Caribbean for money launderers.”

136. In or around 2000, James Johnson, the U.S. Treasury Department's Undersecretary of
Enforcement, complained in a letter to then Anfignan Prime Minister Bird, that Antigua had
compromised its laws against money laundering and created 2 conflict of interest by aliowing
Stanford and other banking officials to sit on the regulatory board. He noted in the letter that the

Financial Sector Authorities' ssizure of bank documents from a civil servant “raises substantial

69



- 38 -

questions as 16 Antigna and Barbuda's commitment to provide eiffective supérvision of its

offshore sector.”

137.  In2000, the Organization for Bconomic Cooperation and Development published areport
containing & list of coumtries whose regulations were deemed designed to help people avoid

paying taxes in their home countries and Antigua was on that list.

138. In 2001, the U.S. Senate's Minority Staff of the Permanent SuBcommittee on
Investigations' issued a reporzt entitled “Report on Comrespondent Banking: A Gateway for
Money Laundering” dated February 5, 2001 (“U.S. Senate Repoxt”). The U.S. Senate Report
specifically named TD Bark as having provided comespondent banking services fo-AlB, an

Antignan financial institution that had been found {0 be engaged in fraud.

139. The U.S. Senate Report identified that ATB had fallen into liquidation after it laundered

millions of dollars and collapsed from imsider sbuse, insufficient capital and the sudden

~ vithdrawal of deposits. TD Bank’s involvement in this fraudulent scheme appeared as a case

study in the U.S. Senate Report which identified that correspondent accounts are particularly
vulnersble to money laundering and provide corrupt foreign banks access to the U.S. financial

system and the freedom to move money around the world. With respect to TD Bank's

relationship with the Antiguan ATB, it concluded, among other things, that:

(a) TD Bank was used to receive wire transfers from fraud victims and/or to disburse

the illicit funds to accounts conirolled by the criminals; and
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()  TD Baok in Canada was a major conduit for AIB funds in to the U.S. banking
system and that between June 1996 and January 1997, US$20.9 million was wired

to the ATB correspondent account from the account at TD Bank in Canada.

140. It was apparent from the U.S. Senate Repori that TD Baunk represenfatives were
interviewed and asked to produce doc’:mnenté regarding TD Bank's relationiship with AIB. These
requests occutred while Stanford orchestrated the SIB Looting and while TD Bank provided
correspondent banking services fo SIB. Despite this, TD Bank apparently failed to adequatély
review, investigate or momnitor its other Antiguan based correspondent bank accounts, including
those of SIB and BOA. In addiﬁon, at the same time, TD Waterhouse contimued to,manage

investment portfolios for SIB and BOA.

141. In 2003, and coptinuing at least until 2007, the U.S. State Department's INCSRs Hsted

Antigna as a “Jurisdiction of majot concern”™ on ifs list of Major Money Laundering Countries.

142. In or around February 2007, Antiguan Prime Minister Baldwin Spencer accused Stanford
of “political interference” after Stanford stated he would be touring the 17 constituencies in
Antigna outlining his proposals for future development. Stanford also met with a commities of

the Antignan Cabinet and leaders of the opposition party to outline his investment program.

143, Further, at relevant times, the FSRC employed only three individuals to examine the
affairs of all Anfiguan banks. This was the case despite the fact that Antigua's Gross Domestic
Product amounted to only a fraction of the assets claimed to be deposited at SIB alone during the

sarme period.
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144, TD Bank was aware of the extensive and public condemnation of Antigua's banking
regnlations and AML practices, as well as Stanford’s well-publicized imvolvement with and

manipulation of Antigua's regulatory regime.

145, The FinCEN Advisory was particularly relevant to TD Bank's relationship-s with SIB and
BOA. This was because, at the time of the FinCEN Advisory, TD Bark had only two
correspondent banking reélationships with Antigua-based banks: SIB and BOA. The FinCEN
Advisory therefore served as an express warning to TD Bank that banking services should not

have been provided to SIB or BOA.

146, On September 29, 1999, Davis wrote to John Pepperell of TD Waterhouse to-address

“reports in the media [of] questionable banking practices, which involve transactions with

financial institations Iocated in offshore jurisdictions™; a clear reference to the FinCEN Advisory .

and associated media reports. At the same time, Davis offered to have SIB's legal department

“present [SIB's] comprehensive program to [TD Bank's] compliance department or others within

your organization.”

147. A TD Waterhouse employee responded to Davis' letter, noting simply that SIB's
“cognizance of this problem and commitment to ensure your offshore bank officers kiIJOW how to
deal with this issue is assuring to us” and that it would “not be necessary” to have “[SIB's] legal
department present your comprehensive program to our compliance department.” Neither TD
Bank nor TD Waterhouse took any steps to limit or review the banking services provided to SIB

as a result of the FinCEN Advisory.

148. TD Bank was required fo know the foregoing information in respect of Antigua and

Stanford's influence there. Had TD Bank undertaken reasonable due diligence in respect of SIB
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and Stanford, it would have discovered such.information. That information alone indicated that
banking services should not have been provided to SIB. Howsver, even if banking services

continued to be provided, the information revealed by a reasonable amount of due diligence in

respect of Antigua at the very least indicated that TD Bank was required to undertake enhanced’

due diligence with respect to SIB, its business, Stanford and SIB's TD Bark accounts. To the
extent that TD Bank did not undertake such enhanced due diligence, TD Bank friled to act as a

reasonable bank would have in the same suspicious circumstances.

149. TD Bank was aware of sufficient information such that it knew or ought to have known

that, or was recklessly or willfully blind fo the fact that, Stanford and SIB were high risk

customers that should niot have been provided with the privileges and access that a correspondent

banking relationship with TD Bank provides.

B.  'TD Bank Had an Exclusive Windovw Fato SIB's Affairs
150. TD Bank's unique position provided it with sufficient information amounting to

knowledge of the SIB Looting. This unique positioning was a result of the fact that:
(@  TD Bank provided correspondent banking services to SIB;
®) TD Bank provided correspondent banking services to BOA;
{c) TD Bank provided banking services to Caribbean Star Adrlinss;
1(©)] TD Bank provided frade financing and treasury services to SIB;
{e) TD Waterhouse managed an investnient portfolio for SiB; and

63, TD Waterhouse managed an investment portiolic for BOA.
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151.  Bach of these relationships required TD Bank and TD Watethouse to obtain substantial
information from a Stanford-owned eniity in order to commence and continue the relationship.
TD Bank wes in the unique position of being able and duty bound to ask questions and require
satisfactory answers from SIB, Stanford and the Other Insiders. Bach relationship also uniguely
positioned TD Bank to understand the transactions that were being undertaken by those

- Stanford-owned entities, as well as the relationship between those entities.

152. TD Bank has admitted that it had access to SIB’s finencial statements. Tt hes further
admitted that it did not condiict in depth reviews of those statements. This is an example of TD

Bank not availing itself of its exclusive window into SIB’s affairs as it was required to do.

153. Tn addition to having complete access t0 and control of all of SIB's accounts held at TD
Ba‘rﬁc and TD Waterhouse, TD Bank personnel had the opportunity to and in fact did visit,
among other places, SIB's headquarters in Antigua anéi SFG's headquarters in Houston, Texas.
The stated purpose of such visits was to conduct due diligence, including mesting senior SIB

personnel and examining first hand SIB's operations.

154. For instance, in 1999 or 2000, a meeting tock place between Stephen Cullen (“Cullen™),
Bill Sebenski (“Sebenski’”) and John Leckie (“Leckie™). At that time, Sebenski had recently
taken over Cullen's role as TD Bank's Managing Director of Correspondent Banking for the
Caribbean and Latin America and both Cullen and Sebenski reported direcily to Leckie, TD
Bank's General Manager of Trade Finance and Correspondent Banking. At the meeting, Leckie
inquired whether TD Bank really understood SIB's business. This inquiry was made
notwiths.tanding that SIB had become a significant correspondent banking client of TD Bank and

Leckie was responsible for overseeing the TD Bank-SIB relationship. Since both Cullen .and
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Sebenski answered that they in fact did not understand SIB's business, both were sent by Leckie

to Houston, Texas to meet with SIB and SFG personnel.

155.  After the due diligence trip to Houstoﬁ, Texas, Cullen informed Sebenski that he was
uncomfortable with TD Bank's contimued correspondent banking relationship with SIB. Cullen
further informed Sebenski that TD Bank needed to conduct a due diligence investigation of SIB
and apply 2 strict KYC standard becatse “something did nof seem right”. However, TD Bank
either did not conduct such an mvesﬁgaﬁoﬁ or did so and nonetheless continued to provide

correspondent banking services to SIB.

156. In fact, over the period that TD Bank provided éon‘espondent banking services to SIB,
TD Bank personnel took at least 15 trips to meet with SIB and/or SFG personnel in Antigua or
Houston. TD Bank was able to and did set the agenda for such visits, including by indicating to
SIB what information TD Bank would require during such visits. In addition, SIB personnel met
with TD Bank personnel responsible for the SIB correspondent banking relationship in Toronto
and at STB's Montreal office on various occasions, as well as in other locations around the world

including Miami, Meraphis, New York, Vienna and London, England

157. However, although TD Bank twas required to take irips to meet with SIB personnel and
thoréughl‘y examine SIB's operations, the visits between TD Bank and SIB persomnel consisted
primarily of expensive mesls, high-priced accommodations and social events such as
parﬁc;ipaﬁng in or attending at PGA golf Pro-Am tournements and cricket toumaments hosted by

tanford. Further, to the extent that TD Bank did undertake due diligence during such visits, that
due diligence was inadequate. For instance, TD Bank focused on questions concerning SIB's

customers. Alfhough TD Bank was required to ask such questions, it was also required to ask
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questions and demand satisfactory emswers in respect of SIB's own operations and affairs,

including in respect of Stanford personally, but failed to do so.

158. The Applicable Standards (which are discussed below at paragraphs 241 to 309) required
TD Bank to aggregate all of the information acquired by TD Bank and TD Waterhouse in the
course of providing the aforementioned services to Stanford-owned entities and to consider that
information holistically when determining whether it was appropriate to provide comrespondent

banking services to SIB.

159. Tor example, in accordancs with the Applicable Standards, TD Bank was required io
“know” SIB and understand its business operations prior to agresing to act as correspondent

bank. As a result, at the time that TD Bank began providing coxrespondent banking services to

SIB, TD Bank was required to koow that SIB had neither Canadian customers nor business

comniections to Canada. TD Bank was also required to know that, while it had agreed to accept'

wire transfers in both Canadian and U.S. dollars, because SIB did not have Caradian customers,

the wires processed by TD Bank would be exclusively in U.S. dollars. Similarly, TD Bank

should have detetmined if other financial institutions had denied or ceased to provide

correspondent banking services to SIB.

160. Morsover, TD Bank knew that by agreeing to provide SIB with correspondent banking
services, it was agresing to facilitate the transfer of ﬁmds into the U.S. and ofher jufisdictions in
a mnanner which shielded the true nature of those transfers from the recipient banks in those
juﬁsdicﬁons and their regulatory authorities. This very same issue was confronted in the U.S.

Sénate Repoit regarding TD Bank's participation in the ATB fraud.
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161. Thus, based on the information. arising from the necessary due diligence rgquired of TD
Bank with respect to SIB, which was required to be conducted in addition to and in place of any
due diligence previously undertaken with respect to BOA, TD Bank knew that there was no
1egitiﬁlate business or sconomic purpose for SIB to require correspordent banking services in

Canada.

162. This was even miore apparent dus o the fact that SIB had an existing banking relationship
with Trustmerk in Hoﬁ‘ston,- Texas (which a reasonable bank would have determined), making
the business cass for any comrespondent banking services sven more dubious. While Tmsmark'
~ processed cheques for SIB, it declined 10 provide wire transfer servicés to SIB. As 4 pracﬁcél
matter, if SIB could not utilize wire transfers, it would have been virtuelly impossible for
Stanford and the Other Insiders to perpetrate the SIB Looting becanse they would been forc-ed to
rely on mailing cheques in every instance where they caused SIB and its affiliates to conduct

fransactions. Stanford and the Other Insiders solved this issue by relying on TD Bank. They were

able to do so notwithstanding that TD Bank was required by the Applicable Standards to decline

to provide correspondent banking setvices to SIB.

163. -In addition, having chosen to establish correspondent bank accounts for SIB, TD Bank
was required, in accordance with the Appliceble Standards, to undertzke enhanced ongoing
moritoring of SIB and the appropriatensess of its relationship with SIB. Among other reasous,

this was i)a‘rtioulaﬂy true in Light of the fact that:

N
'

aj SIB was located in Antigna, one of the highest risk jurisdictions in the world;

() TD Bank was providing correspondent banking services, the highest risk type of

banking services ; and
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{c) all fonds transferred to and from SIB's TD Bank accounts were dons by wire

transfer,. a method which itself constitutes a high risk,

164. However, TD Bank has admitted that it did not undertake enhanced monitoring of SIB’s

accounts until late 2008 and only did so then because of concerns over SIB’S Liquidity.

165. The ongoing monitoring of SIB that TD Bank was required to underteke should have
continuously ensured that SIB was ulilizing its correspondent bank accounts m a mammer
consistent with how TD Bank understood those accounts would be utilized when it agreed to
open them, or in accordance with its updated mnderstanding of what normal usage of SIB's

accounts entailed.

166.  As such, when TD Bank compared its understanding of how SIB's accounts operated to
the actual use of those accounts, TD Bank should have realized either (i) that it did not have an
tnderstanding of the normal .use of SIB's correspondent bank actounts, or (i) that its
understandjég of how SIB should have been using its correspondent bank accounts indicated that
there was no legitimate business or economic purpose for SIB to require correspondent bank
accounts in Canada. Either way, TD Bank's review of SIB should .have led to the conclusion that

TD Bank should not continue to provide correspondent banking services to SIB.

167. Alternafively, to the exient that TD Bank failed to conduct the necessary ongoing
manitoring of SIB's correspondent bank accounts, it acted in difect coniravention of the

Applicable Standards, acted recklessly and fell clearly helow the standard of a reasonable bank.

168. As a result, every day that TD Bank provided services to SIB, it did so in reckless

disregard of the fact that there was no legitimate business or economic purpose to SIB's banking
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relationship with TD Bank. This recklessness only got worse as the relationship continued and

TD Bank obtained further information that amounted to actnal knowledge of the SIB Looting.

169. In addition to the fact that there was no legitimate economic or business purpose to SIB's

banking relationship with TD Bank, as a result of the aforementioned telationships, TD Bank

was also uniquely positioned to have knowledge of SIB's general history (discussed at

paragraphs 44 to 109) and also knowledge of the fact that:

(@

®

Prior to engaging TD Bank 10 provide correspondent banking services, Guardian
or SIB used financiel institutions in the U.S. for its correspondent barking
purposes, including Chase Manhattan Bank (“Chase™), First Interstate Bank and
Bank of America, all of which chose to end their relationships with Guardian or
SIB. For instance, Bank of America's Compliance Department repeatedly insisted
to Bank of America's management that providing services to SIB constituted an
intolerable risk. After one year of providing such services, Bank of Americg’s
management came to agree with the waming of the Compliance Department and

ended Bank of America's relationship with SIB;

TD Bark previously provided correspondent banking services to AIB, another
Antiguan financiel institution. TD Bank was aware that iis relationship with ATB
caused TD Bank to become a conduit for the transfer of significant volumes of
fraudulent transters. In fact, the very same TD Bahk executive who administered
ATB's TD Bank account also was responsiblé for the SIB and BOA correspondent

bank accounts with TD Bank. As stich, TD Bank was aware of the clear and
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present need to subject its other Antiguan correspondent bank customers,

including SIB, to particular scrutiny;

TD Bank contributed to the U.S. Senate investigation info correspondent banking,
That investigation resulted in the U.S. Senate Report, which not only concluded
that corfespondent bajﬂijjzg was a gateway for money laundering, but specificaily
noted the usé of TD Bank's accounts to facilitate the fraud comrmitted by ATB and
Guardian Bank and Trust (Cayman) Ltd. Since TD Bank was aware of ﬂe U.s.
Senate Report, TD Bank's awartneéss of the risks associated with providing
correspondent banking was high, including with respect to providing such

services to an Antigian financial institution;

SIB ;epresented that Mercer, who was also a long-time friend of Davis, saf on an
advisory board for SIB. If indeed Mercer sat on the advisory board, this
relationship also provided TD Bank with access to information concerning the
SIB Looting. If he did not, and SIB represénted that he dié, TD Bank ought fo
have been aware of this. -Such a misrepresentation would have béen a red flag, fo

say the least, to TD Bazk that tequired TD Bank to investigate and fake action;

The rates of return generated by TD Watethouse were at odds with the rates of

rsturn that SIB purportedly generated; and

SIB directed TD Bark t6 send funds held in its corréspondent bank accounts to
locations and to enfities ift a mannér that clearly indicated such funds were not
being used as represented to SIB's customers, a clear “red flag” within the

exclusive knowledge of TD Bank.
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170. TD Bank, by virtue of its barking Ielaﬁoﬁship with SIB, was also uniquely positioned to
demand further particulars about ﬂlé publicly available information conceming SIB and
Stanford, all of which TD Bank was. required to be aware of. If TD Bank demanded such further
patticulars, those particulars were denied by Stanford and the Other Insiders or, if provided,
revealed further causé for concern. Any such result should have led TD Bank to dstermine that
banldij.g services should not have been provided to SIB. Alternatively, Stanford and the Other
Insiders provided TD Bank with further particulars that were inconsistent with the publicly
available information. Such inconsistencies werg themselves a “red flag” that should have been
prop erly.mvesﬁ gated, with the result being that TD Bank determined banking services should not

beprovided to SIB.

171, As a result of such information, TD Bank was uniquely situated tc identify the breaches

of duty owed to STB committed by Stanford and the Other Insiders through the orchestration of

the SIB Looting.

C.  TD Bank Kuew or Ought to Have Known of Relevant Open Source Taformation

172.  Over the period of time that TD Bank provided correspondent banking services to 'SI'B, it
knew or ought to have known, or was recklessly or willfully blind to, information that was
discoverable with even limited investigative efforts. In accordance with the Applicable
Standards, TD- Bank was required to diligently conduct ongoing monitoring of such publicly-
available or “open sotirce” information pertaining to SIB and its business operations. A summary

of such information follows.
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173. Stanford petitioned himself into personal bankruptcy on Febmary 17, 1984 before the
U.S. Bankruptey Court (for the Western District of Texas, Waco Division) under Case No, 6-84-

00263-T on the basis of personal debts of US$13,648,5618.75.

174, From 1985 until 1990, Guardian operated in Montserrat, a jurisdiction which was

historically known to have inadequate AML regulations.

175. By 1988, Stanford had been accused of violating banking laws in Tezas by running
unlicensed “foeder” sales offices in Houston for Guardian. The U.S. Office of the Comptroller of
the Cumeéncy in 1988 and again in 1989 issued advisories comcerning Stanford's similar

violations of banking laws in Florida and California.

176. By 1989, the banking system in Montserrat came under investigation by U.S. and British
anthorities. Consequently, Guardian itself came under scrutiny for possible drug money
laindering. When Guardian was forced to report to the Montserrat banking authorities, Stanford

and Davis fabricated account staternents and ledgers.

177. On November 28, 1990, the Financial Secretary of Montserrat notified Stanford that it

was going to revoke Stanford's banking licenses because:
()  Guardian's auditor, C.A.S. Hewlett & Co. Ltd., was not an approved auditor;
® Guardian was operating in a manner “detrimental fo its depasitors™;
{c) Guardian failed to supply setisfactory details as to its liquidity;
@ Stanford was formerly a bankrupt; and

(e) Guardian had failed to submit annual financial staternents.
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178. However, before the threatened revocation could be imiposed, StanfordAcaused Guardian

to change its domicile to Antigua.

179,  Stanford moved Guardian from Montserrat to Antigua at the very time that Montserrat
was scrutinizing its banks. At the same time, Antigua subjected its offshore banking industry to

limited regulation and had the reputation of being the most corrupt island in the Caribbean.

180. There were extensive deficiencies in Antigna's offshore banking industry and Stanford

played a maj or role in Antigua's actions with respect to its offshore banking industry.

181. Having moved to Antigua, Guardian/SIB reported that it was audited by C.AS. Hewleﬁ
& Co. Ltd,, which is a small ﬁn:n.based in Anfigua that clearly did mot possess sufficient
competence to adeguately audit a financial institution the size and scale of SIB. This was
evidenced by the fact that it did not have & website and basic internet-based searches would not
reveal any information on the firm. Further, on account of being based in Antigua, C.A.S.
I—Ie‘vﬁett & Co. Ltd was not subject to significant regulatory oversight. Notably, it was also the

same audit firm that Montserrat had deemed to be an unapproved auditor of Guardian.

182. In 1991, the U.S. Federal Bureau of Investigation, U.S. Customs and Texas law
enforcement authorities investigated Stanford's possible involvement in drug money laundering.
This investigation resulted in U.S. Customs officials searching Stanford's private jet when he

retumed from the Caribbean.

183. TIn 1994, then Antiguan Prime Minister Lester Bird allowed Stanford to organize and
arrange financing for a public hospital project in Antigua. Stanford purportedly funded an

interim loan to the Antignan Government to finance 100 percent of the project's architectural and
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engineering cosis. Eventually, Stenford lent the Antiguen Government over US$40 million
through BOA, thereby heavily indebting the Antiguan Government — BOA and SIB's only
regulator — to Stanford. Stanford's involvement in the hospital project prompted a 1996 U.S.

congressional investigation into corruption in Antigna.

184. Inboth 1995 and 1996, SIB disclosed identical rates of return of exactly 15.71 percent, a

result that was highly unusual and unlikely.

185. In addition, SIB's-Annual Reports disclosed rates of return far higher than those offered
be traditional banks, including TD Bazk. From 1997 uniil 2006, SIB disclosed returns on its CDs
that were, at their worst, 140 percent greater than the average return generated by U.S. banks'
CDs. At their best, the retums disclosed by SIB on its CDs were 388 percent greater than the

average retumn generated by U.S. banks' CDs.

186. The SIB promotional materials, which induced prospective custorzers to purchase CDs,
advertised rates of return in excess of those offered-by TD Bank or.other major financial
institutions. The promotional matérials did not explain how those rates of retutn were earned or

could be paid.

187. On April 29, 1997, a verdict was rendered against Stanford by & U.S. Tax Court in his
case against the Internal Revenue Service. The Court ruled that Stanford failed to file a 1990 tax
return and owed in excess of US$500,000 in texes and penalties related to his ownership of

Guerdianin Montserrat.

188. TInTuly 1998, U.S. authorities obtained a warrant to freeze funds controlled by suspected

money launderers. The seizure warrant was executed by U.S. authorifies and sought to freeze &
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total of US$3.3 million. While the seizire warranit sought to freeze funds'in U.S. financial
institutions, including SGC, most of the funds — nearly US$3.2 million — were found to be in an

SIB accoumt.

189. In November 1998, Stanford caused SIB to file a Regulation D (“Reg. D) exemption
with the SEC. The exemption allowed SFG, via SGC, to sell SIB CDs to U.S. “accredited
investors” in the U.S. without registering them as securities. SIB's initial Reg. D filing listed SIB

CD offerings totalling only US$50 million. SIB's filed an amended Reg. D in November 2001 to

increase the Reg. D offering to US$150 millicn. SIB filed additional amendments in March and

November of 2004, increasing the size of SIB's CD offerings to US$200 million and then US$I
billion, clearly evidencing the massive sales of SIB CDs taking place in the U.S. In November
2007, SIB filed yét anothiér Reg. D amendment to increass the size of the offering to US$2

billion.

190. From 1999 to 2008, SFG spent approximately US$4.8 million on government lobbying
activities — spending US$2.2 million of that in 2008 alone — and its empl-oyeés and its political

action committes gave US$2.4 million to federal Democratic and Republican candidates since

2000, At the sarns time, SFG lobbied against aspects of proposed U.S, legislation aimed at

cracking down on offshore banks and meney laundering.

191. Begioning in or arcund 2001 and continuing until at least 2008, various employees of
tanford-owned entities filed individual cases with the American Financial Industry Regulatory
Au‘ahoﬂty (“FINRA?”), or its predecessor, claiming that they had been wrongfully dismissed and

alleging fraudulent business practices in violation of U.S. securities laws.
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192. Tn or around 2002, media reports indicated that Stanford and employess of SFG donated
- US$90,350 to the legal defense fund of Robert Torzicelli (“Torricelli”), then a U.S. Senator from
New Jersey. This represented the largest block of contributions to Torricelli's legal defense fund
in the preceding reporting period. The legal defense fund existed to pay Toricelli's legal bills
stemming from a criminal investigation into his involvement with Korean—Américan
busitessman David Chang. Tomicelli notably sat on the Senate Subcommities on Investigations
and the Senate Pinance Committee, both of which deal with money laundering issuss. Torricelli
was algo a member of the Senate Finance Committee’s Subcommittee on the Internal Revenue
Service. At that time, the Internal Revenue Service was moving to obtain records of offshoré
bank credit cards that U.S. officials had said may be used to avoid taxes. Those same media
reports noted the accusations that had been leveled against Stanford with respect to his influence

in Antigaa.

193. In or around November 2003, Stanford gave two Antighian govemment officials —
Antiguan Tourism Minister, Molwyn Joseph, and Antignan Planning Minister, Gaston Browne—
each US$37,000. At the tirne, both officials were part of a team negotiating with Stanford for a
proposed exchange of two properties in St John's, Antigna. Civic groups publicly urged their
removal, calling the payments “app;drenf inducements” and saying that the two had “serious

conflicts of inierest”,

194. In or around 2004, World-Check, a reputable organization that gathers information
globally on heightened risk individuals and entities, added Stanford to ifs database of high risk
individuals and classified him as a PEP on account of, among other things, his association with
then Antignan Prime Minister Bird. By virtue of their positions or influence they may hold, PEPs

present a high risk for potential involvement in bribery and corruption.
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195. In or around 2005, a civil complaint against SIB and SGC was filed in the U.S. District
Couﬁ for the Southern District of Florida by two investors. The investors claimed they were the
victims of a “Ponzi” scheme which targeted South Florida residents of Venezuelaﬁ origin and
that SIB and SGC knowingly aided and abetted the other individual defendants in their

perpetration of the scheme.

196.  In or around 2006, a former employee of a Stanford-owned éntity filed a private whistle-
blower lawsuit against Stanford and SGC. The suit, filed in Miami-Dade County Circuit Court in
Florida, charged that SGC was attracting clients by selling CDs with artificially high yi'elds and
was operating a “Ponzi” scheme. The plaintiff also alleged that he was fired for raising concerns
that the firm's practices violated federal and state laws. In addition, it was alleged that Stanford
was bribing Antignan regulators to keep them from passing money laundering legislation. After
the presiding judge géve the plaintiff permission to depose Stanford, SGC became interested in

settling and did so in December 2007.

197.  In or around June 2007, the National Association of Securities Dealers (the “NASD™)
censured SGC and fined it US$20,000 for failing to establish and maintain a supervisory system
reasonably designed to achieve compliance with applicable securities laws, regulations and

NASD rles, and failing to maintain its required minimum capital.

198.  In or around June 2007, Woﬂd@heak added SGC to its databass as a financial instituiion
that posed a heightened risk. Thé resulting World-Check report reported that SGC was connected
to, among o%hers, Stanford, Davis and Pendergest-Holt. At the time that World-Check added
SGC to its database, World-Check indicated that one or more public sources had reported that

SGC distributed sales literature that fafled to present a fair and balanced treatment of investment
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risks and benefits, and contained misleading, vnfair and wnbalanced information. In addition, it
appears on the face of the World-Check feport-fhai, prior to SIB being shut down in February
2009, World-Check updated its datzbase to note that FINRA had ceastred and fined éGC on
various occasions, that SGC had failed to adopt necessary supervisory procedures with respect to

public disclosure and that SGC was alleged to be involved in a US$8 billion pyramid scheme.

199, SIB's 2007 Annual Report claimed that SIB's investment portfolio consisted of 58.6
percent equity, 18.6 percent fixed income, 15.6 percent altemative investments (i.e. hedge funds)
and 7.2 percent precioﬁ:s metals. The 2007 Annual Report thus described SIB's portfolic as a
“svell-diversified portfolio of highly marketable securities issued by stable governments, strong
multi-national cozpo;aﬁons and megjor irternational banks”. Other than the fixed income, the
typical pmormance of every component of this investment allocation was volatile and subject t LO-
ngmﬁcant nslc SIB's 2007 Annual Report was ﬂlerefo;e mtemaﬂy inconsistent because the
purported composition of SIB's pomo]_o was at odds with the consistently high rates of retum

that SIB claimed to generate.

200. Inor around Japuary 2008, FINRA censured SGC and fined it US$10,000 for distributing
misleading, unfajr and unbalanced information zbout the CDs, as well the fact that the

reletionship between SIB and SGC could create a conflict of interest.

201. In 2008, SIB also disclosed that it had incurred a loss of 1.3 percent amidst one of the
worst ﬁilancial crises in history. In that same year, the S&P 500 lost 39 percerit and the Dow

Jones STOXX Europe 500 Fund lost 41 percent of their respective values.

202. In Septemaber 2008, the U.S. Federal Reserve Board served a subpoena on the Miami

office of STC. The subpoena requested documents relating to; among other things, the
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relationship between STC and Stanford Trust Company Lid. (Antigua), as well as documents

related to SIB CDs be_tween STC and other SEG entities.

203. In or around September 2008, FINRA. censured SGC and fined it US$10,000. Among
other things, FINRA's findings stated thet SGC's supervisory system did not provide for
supervision reasonably designed to achieve compliance with applicable securities laws, as

appears from the September 2008 FINRA report.

204. As detailed further below, in or around 2008, a major international clearing house,

Pershing, anhounced that it could not verify Stanford was not involved in fraud of Some natire.

205. Inor around January 2008, two former top executives of SGC, Mark Tidwell (“Tidwell”)
and Charles Rawl (“Rawl”) filed a wrongful dismdssal claim against SGC. The claim alleged
that SGC failed to file necessary forms with the U.S. Treasury disclosing its clients’ offshore
holdings and did not advise clents to file those forms. It aiso alleged that SGC purged files and
destroyed documenits as early as 2007 related to what Tidwell and Rawl claimed was an ongoing
SEC investigation regarding practices relating t0 the sale of CDs. The suit also alleged that SGC

gave clients false historical performance data for ifs securities.

206. Inor around 2008, media reports indicated that the SEC was investigating SIB's CD sales
and that it had issued subpoenas to two former SGC employees, Tidwell and Rawl, who, as

previously noted, had sued SGC.

207. Tn or around January 2009, media reports described SIB es being a fraud. These reports
noted that it was a “red flag” that the interest tates on CDs twere &s high as they were and that

SIB's business model required depositors giving funds to the bank to ihvest in the market. They
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also noted that it was suspicious that SIB had consistenly achisved above-average results in 2ll

of its investinent categories.

208. In or around Jamuary 2009, FINRA censured SGC and fined it US$30,000 for failing to
adequaiely disclose the research methods used to report certain securities valuations and that it

was making a market in the company's securities.

209. On or around Fébruary 11, 2009, Bloomberg Businessweek reported that the SEC, the
Florida Office of Financial Regulation and FINRA were all investigating SFG. The report stated
that the probe's focus was on the hig‘h—yield CDs and the investment strategy behind them, as
well as how SFG could afford to provide employees with large bonuses, luxury cars and
expensive vacations, especially in Hght of the fact that selling CDs is usually a low-margin
business. The report also noted that STB was audited by a small accounﬁgg firm, the principal of

which had died on January 1, 2009.

210. TD Bank was actually aware of certain of the publicly-available information in respect of
SIB. Fof instance, in résponse to a July 2008 Bloomberg article entiﬂed. “SEC Investigating
Stanford Group Offshore-Back CDs”, TD Bank contacted personnél from SIB and/or SFG and
indicated that its “main question and concern about the Bloomberg article is about the alleged

SEC investigation into SIB’s sale of CDs into the US. This is the ceniral and more significant

issue in the media reports.” Soon thereafter, Davis advised another SIB ermnployee thet TD Bank

“was beginning to get nervous because of all the rumors circulating about SFG.”

211. Notwithstanding TD Bank's concems and the extensive publicly-available information in
respect of Antigua, SIB and Stanford, all of which TD Bank was required o be aware of and

consider, TD Bank took absolutely no steps whatsosver fo limit SIB's banking activities or report
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to any regulatory authority at all until receiving the freeze order dated March 12, 2009 from the

SEC, nearly a month after SIB's collapse.

D. Simﬂarly Sitnated Entities Knew of the SIB Looting or Refused to Provide Services

212.  As a result of the extensive publicly-available information, even without the benefit of
the wiriddow into SIB's affairs such as the one enjoyed by TD Bank, the SIB Looting was widely
Inown in the law enforéement, AML and banking communities from at least 1997, TD Bark is

part of these communities, -

213. Notably, and as described below, other entities and regulators that were part of these -

communities concluded that business should not have been conductéd with SIB or, 'in some

cases, that the SIB Looting was taking place.

SocGen
214. TFor instance, on July 5, 2000, a report n respect of BOA was provided by & UK
consulting firm, “Proximal Consuling”, t6 a Swiss-based bank, Compagnie Bancaire Genéve,
which was subsequently acquired by SocGen in 2003 (the “Proximal Report”). The Pro_xjmal
Report is a due dﬂigenée teport that was completed in only a few hours and at a cost of only
£500. It summarizes a compliance review of the affairs of BOA. In doing so, it also commented

on both Stanford and SIB. For instance, paragraphs 4.3 — 4.4 of the Proximal Repott state:

In a controversial move in 1997, Lester Bird asked Stanford to undertake the task
of tightening anti money laundering regulation in Antigua as a response to
international pressure, Stanford created a board with himself as President to
implement the changes and over 18 months, new laws to comtrol monsy
laundering were implemented. Five offshore “banks” were closed and 20 more
were reviewed; “know your customer” laws were strengthened. However, the US
authorities viewed Stanford's financing and participation of the board and his
ownership of barks on the island as a conflict of interests. Moreover, the new law
is reviewed as having sibstantial loopholes and making it more difficult to obtain
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bank records. This led to the issue of the FinCEN advisory notice that is attached
to this report.

The attached FinCEN advisory appears to have been conceived by the US Staie
Department's Bureau of International Narcotics and Law Enforcement Affairs
who are particularly concerned with the role and influence of R, Allen Stanford.
One senior official from another US Government agency has been quoted on
Stanford as saying, “Try as we might, we have never besn able to come up with
anything on him.”

At paragraph 4.5, the Proximal Report states that “in relation to SIB, court documents we

have seen show that™:

© 216.

Juan Zepeda Mendes, an influential member of the Carlillo Fuentes organization
[Mexico's largest drug cartel at the time], opened an account in his name at SIB
on 6 Jume 1997 with a transfer of $104,000 from Bear Stearns that we [sic]

followsd by subsequent transfers from Bear Stearns of $400,000 (19 June 1997}

and $200,000 (2 July 1997).

Jorge Bastida, another influential member of the Carlillo Fuentes organization,
deposited $1,191,332 in his account at SIB that consisted of five cheques all dated
18 April 1997 with consecutive numbers all drawn on an account of 2 Mexican
Casa de Cambio.

Paragraph 4.6 of the Proximal Report addresses Stanford's involvement in and depazture

from banking in Montserrat. It siates:

217.

Ttis alleged that RAS previously owned a bank in Montserrat but he relinquished
the licencs in 1989/90. Further claims are that his voluntary relinquishment was
due to the fact that the British Police were just about to engineer the formal
revoking of the licence. Based on this information, there is a widely held view
that SIB has had a somewhat dubious repirtation for many years, but this has
never been the subject of official action. :

Paragraphs 5.1 and 5.2 of the Proximal Report discuss Antigua. They state:

Antigua has obtained a reputation as being a jurisdiction that has done very little
about money laundering and has thus been the target of {(in particular) South
Ameriean and Russian criminals who have used the financial infrastructure of the
island to successfully launder funds. This was hlgbhghtﬂ by the collapse of the
EBiiropean Union Bank.
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Following the issue of the US Government Advisory Notice (which is attached to
this report in full) many financial inhstitutions based in Antigua have found it
difficult to establish or continue correspondent banking relationships particularly
with US based or owned banks. Unconfirmed reports suggest that one large US
bank has closed all of its correspondent relationships with banks in Antigua.
218. Inlight of the foregoing, the Proximal Report concludes:
The Bank of Antigua itself as a prospective partner and/or clent of [Soc¢Gen]
poses no problem in itself, as the bank is a domestic one operating solely in
Antigna with no diréct links to money laundering or othér criminal activity.
However, if the Bank of Anfigua is being used as a channel to iniroduce clients
from Stanford International Béank (or other customers not resident in Antigua) to
[SocGen] we have concems as to the ¢onséquences of this. Firstly it is an
accepted fact that Stenford International Bank has been used by Mexican drug
cartels to Jaunder considerable volumes of criminally obtained fimds. Secondly,
because of the very high level of siteniion given to Antigua as a mohey
lawndering centre, it would be very difficult for [SocGen] to defend itself or its
reputation should any problems occur in the future.
219. Notwithstanding its actual knowledge of the fact of “widely accepted criminal monsy
laundering activity &t SIB and in Antigue generslly, SocGen continued to provide banking
services to SIB and Stanford until the collapse of SIB in February 2009. However, it has been
alleged by Davis that Blaise Friedli, the principal officer at SocGen, was a friend of Stanford. He
also alleged that both Friedli and other unnamed officials at SocGsn received bribes from

Stanford o ensure that SIB and SFG would continue to receive SocGen's services.

The SEC
220. The SEC office in Forth Worth, Texas reviewed the operations of SGC and its sale of
SIB CDs in 1997. At that time, after only six days of field work in examination of Stanford and
his companies, the SEC came to the conclusion that Stanford was likely operating a "’Ponii”
scheme. SEC examiners concluded tha;c SIB's statements promoting SIB CDs appeared t0 be
ﬁisrepresentations. Those examiners noted that the inferest rates purportedly paid on SIB CDs,

combined with the large referral payments being made to SGC and SFG, were simply too high to
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be achisved through the purported low-tisk investments. Taking into account these and other
facts, the SEC's Fort Worth branch chief concluded that the returns on SIB CDs were “absolutely

Tudicrons®.

221. The SEC's office in Forth Worth conducted additional investigations into SGC and SIB in

1958, 2002 and 2004, Each examination resulted in the conclusion that the SIR CDs could not

have beenn “legitimate” and that it was “highly unlikely” that the returns Stanford ¢laimed fo
generate could have been achieved with the purported conservative investment approach. The
only significant difference in the SEC's findings over the years was that the fraud grew

exponentially from US$25 { million to US$1.5 billion.

222. The SEC brought an end to the SIB Looting in February 2009, but 1rs faiture to do so
earlier was the subject of 2 March 2010 report by the SEC's Office of the Inspector General. That
report concluded that the SEC's failure to end the fraud on SIB and bring Stanford to justice did
not result from a lack of evidéence that the fraud on SIB was taking place. Rather, the report
found that senior officials at the SEC's Fort Worth office felt that prosecuting large novel or

complex cases was disfavoured in comparison to prosecuting numerous “quick-hit” cases,

223. In addition, the report found that the former head of the enforcement branch at the SEC's

- Fort Worth office, Spencer Barasch, who played a significant role in the multiple decisions to

guash investigations of Stanford, sought 0 represent Stanford as legal counsel on thres separate
occasions after he left the SEC and, in fact, did represent Stanford briefly in 2006 before the SEC
informed him he could not do so. As a result, he received the maiimum allowable fine for &
violation of U.S. conflict-ofinterest tules and was barred from practicing Before the SEC for oné

year due 1o his actions in connection with Stanford.
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Pershing LLC

224. SGC entered into a “clearing agresment” with international dlearing house Pershing in -

December 2005. Initially, Pershing processed wire transfers from client accounts it held for the
purchase of SIB CDs. However, by approximatély mid-2006, Pershing became concerned about
the financial reliance of SGC on SIB because SGC was losing money and a sighificant portion of

its revenue cohsisted of referral paymeénts from SIB.

225. Asaresult, in the summer of 2006, Pershing Began fo ask for verification of SIB's assets
and the returns generated by the SIB portfolio. When SGC responded with only generalifies
gbout SIB's invéstment policy, Pershing increased its due diligence efforts in respect of SIB.
These efforts included, among other things, attempting to acquire a complete SIB CD prospectus
and travelling to Antigusa to meet with SIB ﬁgrsonnel and SIRB's reglﬂator,' the ESRC, to see
documentafion regarding SIB's balance sheet and the supporting paperwork that reflected the
assets. However, in each instance, Pershing was met with stonewalling ahd ezcises by.SIB
personzel, as well as by Leroy King, the senior-most official at the FSRC, who Stariford had

bribed.

226. Ultimately, due to its continued concemns over its inability {c gain transparency into SIB's
portfolio, Pershing notified SGC that it would no longer process wire transfers from SIB. In
connection with doing so, in Décember 2008, Pershing amnounced that it could not verify

Stanford was not involved in fraud of some nafure.
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Fervier Lullin & Cie

227. At least as of 2000, Swiss-bank Ferrier Lullin & Cie (now Julius Bar Group Ltd.)

(“Ferrier Lullin®) acted as the custodian for SIB's investments with Axia Investments in

Switzerland.

228, Ferrier Lullin commissioned and received a due diligence report in tespect of SIB dated

May 10, 2002. Among other things, that report noted that:

()

()

©

@

in the 1990s, “Antiguals offshore sector became more worrisome as individuals

believe to have ties to Russian organized crime moved ™

Stanford was appointed to spearhead the effort to reform Antigua's banking laws
and later appointed to the board of authority to oversee Antigua's offshore banks.
This was the case notwithstanding that Stanford owaed the largest bank © be

supervised;

the U.S. State Department issueii a report calling Antigua “one of the mosft
attractive financial centers in the Caribbean for money latmderers™ and later stated
that “[ijndividuals suspected of involvement in money laundering and other illicit
economi¢ activities used their considerable influence to weaken Antigua's AML

legislation”, a clear reference o Stanford; and

the U.S. had issued the FinCEN Advisory and that UK. and Fretich officials soon

after voiced similar concermns.

.229. In Fuly 2003, an internal Ferrier Lullin memorandum confirmed concerns about Stanford

and SIB. It noted that Ferrfer Lullin employées from -various departments had made inquiries
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gbout SIB and had asked, among other things, whether SIB was truly a bank and if SIB was a

shell bank being used to avoid rules in the U.S.

JP Morgan Chase
230. Between 1994 and 2003, the Middle Market division of JP Morgan Chase opened 22
bank accounts for SFG. During the same period, T.he Private Banking division of JP Morgan
Chase held bank accounts for Stanford in his persomal capacity. However, as a res;ult of
monitoring Stanford’s accounts, the Private Banking division of JP Morgan Chase found
“significant unfitting activities occurring in the accounts of R. Allen Stanford” and ﬂaerefére

closed those accounts.

231.  Upon being notified that the Private Banking division of JP Morgan Chase had ended its
relationship with Stentord, the Middle Market division began reviewing and more closely
mo.nitoring SFEG’s accounts. As a tesult of doing so, the Middle Market divison determined that
it was “unable {o obtain é reasonable explanation of the customer’s account activities” and
subsequently filed a Suspicious Activiies Report in respect of SFG transactions totaling more
than $17O million between January 1, 2003.and August ‘29, 2003. The Suspicious Activities
Report identified various transactions giving rise to concems about violations of. the U.S. Bank
Secrecy Act and money 1aunder1’ﬁg. Such fransactions inchided those with entities in Antigua,

entities rélated to SEG (inchiding SIB) and with TD Bank.

Synder Kearney LLC
232. In2008, SGC engaged Snyder Kearney LLC (“Snyder Xearney”), 2 prominent U.S. law
firm, to perform due diligence in respect of two private find offers that wére sponsored by SGC

and managed by another Stanford-owned entity, Stanford Capital Management. Synder Keamey
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inifially accepted the engagement and thereafter requested verification of SIB's portfolio.
However, SGC refused to provide the relevant information and Sunyder Keamey promptly

withdrew from the engagement.

First Advantage Investigative Services
233, Due diligence in respect of SIB CDs was 2lso undertaken by or on behalf of certain
prospective investors. For ipstance, Randy Shain (“Shain”) of the New York-based First
Advantage Investigative Services was retained to conduct due djligende n respect of SIB and

SIB CDs on behalf of a client.

234, In completing such due diligence, Shein identified and reviewed certain of the “open
sotre€” information in respect of SIB and Stanford outlined above. Such information pertaﬁled
to, among ofher things, varicus lawsuits filed against Stanford or his companies, all of which

alleged money lalmdéring and other impropriety, Antigua's AML deficiencies and Stanford's

_involvement therewith, and certain of Stanford's bribes and conflicts of interest.

Fidelity Investments
235. TFidelity Investments commenced providing services to SIB and SGC. However,
following its attémpt to conduct certain due diligence activities, it soon thereafier terminated the

relationship.

Chase Manhattan Bank
236. Tn its earlier years, SIB (then known as Guardian} had a correspondent banking
relationship with Chase. However, Chase ended its relationship with SIB over concerns about

double endorsed chegques.



First Interstate Bank
237. First Interstate Bank b‘egan providing corrsspondent banking services to SIB (then known
as Guardian) to SIB in the late 1980s. It ended its relationship with éIB 11 the sarly 1990s. It has
beent reported that First Interstate Bank provided money laundering services to alleged narcotics

traffickers and was placed undér investigation by U.S. Federal authotities. Stanford reportedly

petsonally knew the directors of First Interstate Bank at the time, who were themselves

suspected of being involved in the alleged money layndering-activities.

Citizens & Southern Bank
238. In December 1990, when BOA was purchased by Stanford, Citizens & Southern Bank
(“C&S”) of Atlanta, Georgia was BOA's correspondent bank. Stanford attempted to “piggyback’™
SIB into a correspondent banking relationship with C&S based upon BOA's pre-existing
reléﬁo;nship. C&S, however, prompﬂif.closed ﬁe SIB U.S., dollar 'acc;)ﬁn;c of BOA and infonnea
Stanford that he could not indirectly use BOA's ¢orrespondent banking relationship for SIB. Asa
result, Stanford and some of the Other Insiders flew to C&S Headquarters in Atlanta to try to
convinee C&S to independently approve a correspondent banking relationship with SIB. C&S
did not approve SIB for a correspondent banking relationship, so the entire group tfravelled to
Thibodaux, Louisiana in an attempt to rectify problems that SIB was also then having with its

correspondent banking relationship with First Inferstate Bank.

Bank of America
239. Bank of America provided SIB with correspondent banking services over the course of
approximately one year, which occurred in or around 1993 and 1994. During that period, Bank
of America's Compliance Depariment repeatedly insisted to Bank of America’s management that

providing services to SIB constitirted an intolerable risk as a result of AML concerns. Afier one
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year of providing such services, Bank of America's ménagement came to agree with the warning

of the Compliance Department and ended its relationship with SIB.

The NASD
240. The NASD concluded as early as 2006 that SGC violated NASD rules thrcugh
“unwarranted and misleading” asserfions that SIB's portfolio investments were “prudent” af a

time when SGC admitted that it did not know what was in SIB's porifolio.

U.S. Customs
241. Even as far back as the eatly 1990s, U.S. Customs officials noted that SIB (then kuown
as Guardian) had “constant cash flow” from foreign depositors but “mo regulation of its
activities” and U.S. Customs fook an inferest in fhe “sossible smuggling activitiss of principals

in the Stanford organization.”

242. The aforementioned conclusions were reached by the above-listed entifies, all of which
did not have TD Bank's exiensive access to SIB and its cperations. TD Bank's approach differed

from other entities that were similarly required to and did underiake due diligence on SIB. For

instance, when Pershing was met with stonewalling and excuses by SIB persomnel, Pershing

stopped providing services to SIB. By comparison, TD Bank:

(a)  did not ask questions or demand answers as it was required to do and that would
have revealed the secret kept by Stanford and the Other Insiders in respect of Tier

[T and the SIB Looting, in which case it fell below the standard of care;

(b) asked the required questions but was denied answers and nonetheless continued to

provide bahking services to SIB, in which case it fell the standard of care; or
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{© asked the required questions and was provided the answers and thereby became
expressly aware of the trize nature of Tier II and the SIB Looting, but nonetheless
continued to provide banking services to SIB, in which case it fell below the

standard of care.
243,  Inall of the circumstances, TD Bank should not have provided banking services to SIB.

VI  APPLICABLE BANKING STANDARDS AND LAWS

244, The standard practices and procedures undertaken by Canadian financial instifutions that
enter into correspondent banking relationships derive from a combination of stahdards developed
by financial regulators and relevant financial industry organizations, as ;well as legislative and
statutory duties. The banking standards and laws.that were applicable to TD Bank during the

period that it provided correspondent banking services to SIB are set out below.

A, Financial Regulaters and International Organizations Set the Standards
1. The Applicable Standards

945, Financial regulators and international orgamizations focused on the global financial
syster have for decades developed, monifored and implemented standards aimed at detecting,
deterring and preventing money laundering. In addition to establishing standards for financial
institutions concerning client identification and account monitoring, these regulators and
orgatizations have long warned that correspondent banking rélaﬁonships with féreign financial
institutions often facilitate money lavndering and that, as a result, correspondent accounts merit
particular care, as well as enhanced due ditigence and monitoring. This is especially the case
with respect to accounts involving the provisi.on of services in jurisdictions known to have

relaxed regulatory standards for banks, since failure fo exercise such cae may result in the
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correspondent bank holding and/or transmitting méney linked to corruption, fraud or other illegal

activity.

246. In Canads, federally regulated financial institutions (“Financial Institutions™) such as.
TD Bank are regulated by the Office of the Superintendent of Financial Institutions (“OSFI).
Since 1990, OSF1 kas developed standards for Financial Institutions concerning AML

compliance. These standards are contained in the following relevant documents:

(2) OSFI Best Practices: Deterring and Detecting Money Laundering, 1990 (the

“1960 OSKI Standards™);

o (b) OSFI Guideline B-8, Deterring and Detecting Mcney Laundering, September‘ :

1996 (the “1996 OGSFI Standards™);

(¢)  OSFI Guideline B-8, Deterring and Detecting Money Laundering, April 2003 (the

“3003 OSFI Standards™);

(@  OSFI Guideline B-8, Deterring and Detecting Money Laundering, November

2004 (the “2004 OSFI Standards™);

o (e) OSFI Guideline B-8, Deterring and Detecting Money Laundering, Novermbsr

2008 (the “2008 OSFI Standards™)

(collectively, the “OSFI Standards™).

247. TD Bank was consulted by OSFI when the OSFI Standards were drafied.

- 248. Since 2000, the Fimancial Tramsactions and Reports Analysis Cenire of Canada

(“FINTRAC™) has been responsible for ensuring Financial Institutions' compliance with
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Canadian AML standards pufsuant to the Proceeds of Crime (Money Laundering) and Terrorist
Financing Aet, S.C. 2000, c¢. 17 (the “PCMILTFA”). However, OSFI has continued to include
AML compliance in its éxaminations of Financial Institutions for its own purposes, and as part of

its memorandum of uiderstanding with FINTRAC to perform AML compliance on its behalf,

249, Financial Institutions are also subject to the standards developed by the Basel Committee

on Banking Supervision, which ate contained in the following relevant documents:
(a) | Customer Due Diligence for Banks, October 2001 (the “2001 Basel Standards”™),

(b) (i) General Guide to Account Opening and Customer Identification, February
2003, and (i) Initiatives by the Basel Committee on Banking Supefvision gt el to
combat monsy lavndering and the financing of terrorism, June 2003 (together, the

‘7003 Basel Standards™); and

{¢)  Consolidated KYC Risk Management, October 2004 (the “2004 Rasel

Standards™)

(collectively, the “Basel Standards™).

250. Carnada endorsed the Basel Standards.

251. The Financial Action Task Force (fhe “FATF”) is an imtergovermmental body that
develops, monitors and evaluates countries’ AML standards. The FATF has established standards

applicable to Financial Institutions, which are contained in the following relevant documents: .
() FATF 40 recommendations, 1990 (the “1990 FATF Standards”);

(b)  FATF 40 recormendations; 1996 (the “1996 FATF Standards™);
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(c) FATF 40 recommendations, 2003 (the “2003 FATF Standards™); and

(d) FATF Guidance on the Risk-Based Approach to Combaiing Money Lauideﬁng

and Terrorist Financing, 2007 (the “2007 FATF Standards™)

(collectively, the “FATF Standards”).
252. Similarly, Financial Institutions are required to meet the standards developed by the
Wolfsberg Group (“Wolfsberg”). Wolfsberg is an international association of banks which aims
to develop financial service industry standards for, among otﬁer things, AML policies pertaining
to correspondent banking. Such standards were established in AML, Principles for Correspondent

Banking, 2002 (the “2002 Wolfsherg Standards” or the “Wolfsberg Standards”).

253. During the time period that TD Bank provided correspondent banking services to SIB,

the OSFI Standards, the Basel Sténdards, the FATF Standards and the Wolfsberg Standards

(together, the “Applicable Standards™) were binding on TD Bank and informed the standard of
reasonable banking that it was 6bliged to meet. By providing banking services to SIB, TD Bank

failed to meet the Appliceble Standards.

254. Notably, throughout the period that TD Bank provided correspondent banking services to
SIB, it completed and submitted questionnaires to Wolfsberg. In each instance, TD Bank's
completed questionnaires indicated that it had in place and adhered to sttong KYC and AML
policies, all of which were in compliance with the Wolfsberg Standards. However, it is clear that

TD Bank was in fa¢t 0ot in such compliance.
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2. Timelitie of the Standards® Iimplementation
255.. The Applicable Standards informed the standard of reasonable banking that TD Bank was
obliged to mest during the time that it provided correspondent banking services to SIB. The
Applicable Standards evolved as each of the individual standards was revised. The result of each

revision to oné of the OSFI Standards, the Basel Standards, the FATF Standards or the

Wolfsberg Standards was that the Applicable Standards were continuously updated, strengthened -

and made more onerous over the time period that TD Bank provided correspondent banking

services to SIB.
The 1990 Applicable Standards

256. Beginning in 1990, approximately two years prior to TD Bank beginning fo act as
correspondent bank for SIB, TD Bank was required to implement and follow policies and
procedures that were compliant with the 1590 FATF Standards. Among other things, the 1990

FATT Standards required Financial Institutions to:
(&)  undertake due diligence on all clients;
(b)  develop AML policies, procedures and controls;

(c)  develop screening procedures for prospective employees and provide those

emplovées with ongoing training with respect to AML compliance;

(d)  pay special attention to business relationships and transactions with clients and

other financial institutions that did not sufficiently apply the FATF Standards; and
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(e) report 2ll suspicious transactions to the appropriate authorities, with particular

emphasis placed on funds Financial Institutions suspected were derived from

crimninal activity.

257. As aresult of the 1990 FATF Standards, Financial Institations were required to take care
when efitering into relationships with new clients, but also to review and moniter the actounts of

existing clients.

258. The 1990 FATF Standards also required Financial Institutions fo gather sufficient client
identification information about respondent institutions 4nd assess respondent institutions’ AML
controls when acting as a correspondent bank., This was frue with respect to both new and

existing corréspondent bank cliexnts.
The 1996 Applicable Standards

259, By 1996, in addition to complving with the previously implemented Applicable
Standards, Financial Institutions were required to comply with the 1996 OSFI Standards and the

1996 FATF Standards.

260. The 1996 OSFI Standards explicitly recogmized that Financial Imstitutions' most
important weapon against money laundéring was knowledge of their clients. In keeping with this

recognition, among other things, the 1996 OSFI Standards required Financial Institutions to:

(2 take special care when opening accounts for foreign deposit-taking institaticns;

106



261.

to:

(©

(@

O

subject the activities of all clients, regardiess of their risk profile, to some form of
ongoing monitoring to detect transactions or attempted transactions that may be

suspicious;

establish an annual self-assessment program to assess the effectiveness of their
AML programs and procedures, the purpose of which was to enable management

to identify areas of risk or assess the need for additional contrals;

have, as part of their deterrence and detection procedurss, a process to prompily

"identify and report suspicious transactions, particularly transactions relating to

pass-through accounts, such as correspondent banking accourits, both intérmally to

senior management and to the appropriate anthorities; and

indértake echanced monitoring of pass-through accounts, such as correspondent
banking accounts, using high risk indicators, such as, for example, the
accomulation of balances inconsistent with known revenue or tumover and

subsequent transfers to accounts held overseas.

Tn addition, among other things, the 1996 FATF Standards required Financial Institutions

(a)

(®)

identify and verify through official or other reliable documents the identity of

their cHents;

designate compliance officers at the seriior management level fo ensure

sompliance with their AMI. programs;
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implemént enhanced due diligence procedures to be utilized in higher risk

situations; and

pay perticular afienfion to complex or unusual ifransactions with no apparent
economic purpose or visibly lawful purpose and examine the background of such
transactions, with the findings being documented in writing and made availsble to

supervisors, auditors and law enforeement agencies.

The 2901 Applicable Standards

262. By 2001, in addition to complying with the previously implemented Applicable

Standards, Financial Institutions were required to comply with the 2001 Basel Standards:

263. Among other things, the 2001 Basel Standérds required Financial Institiitions to:

@

®)

()

@

obtain financial statements and desciiptions of clients' principal lines of business

wifh respect to large corporate accounts;

vnderstand the normal and reasoniable account activity of all clients in order to

reduce risk;

perform enhanced due diligehce if the Financial Institution had any reason to

believe that an applicant was being refused banking facilities by another bank;

conduct regular reviews of existing client identification records in order to ensure

that those records remained up-to-date;
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conduct regular reviews of a client's account whenever a significant transaction
took place, client documentation standards changed or the way the account

operated changed;

develop KYC risk meanagement programs that included proper management
oversight, systems and controls, segregation of duties, training and other related

policies;

determine whether they were engaged in business relationships with any PEPs

and identify any individuals or éntities associated with a PEP;

ensure that senior managers knew the circumstances of high risk privatetbanking
clients and, with respect to those clients, were aware of relevant third party

information; dénd -

ensure that internal audit feams were adequately staffed with individuals who

were well-versed in risk managemeént policies and controls.

264, The 2001 Basel Standards also required Financial Institutions to have in place clear client

acceptance policies and procedures that described the types of customers that posed a higher risk

and ensured enhanced due diligence took place with respect to such higher risk clients. Where

high risk clients posed problems in the banking relationship that could not be resolved, Financial

Tnstitutions were required to close the account and return money to its source.

265. The 2001 Basel Standards also recognized that certain types of transactions should aleit

Financial Institotions to the possibility that a client is conducting unusual or suspicious activities.

Such transaciions were specifically recognized to include those that did hot readily appear to
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make economic or commercial sense, or those that involved large amounts of cash deposits that

were inconsistent with the normal and expected transactions of a particular variety of client.

266. Notably, the 2001 Basel Standards noted that very high account furnover, inconsistent
with the size of the balance, may indicate that funds were being moved through the account for

ah IMPproper purpose.

‘ 267, In addition, the 2001 Basel Standards specifically addressed correspondent banking. In
particular, the Basel Standards required that Financial Institutions conduct appropriate levels of
client identification i order to Tully understand the nature of a respondent bank’s business and
that Financial Institutions employ enhanced due diligence procedures with respect to any

transactions carried out through correspondent banking accounts,

768, TFinally, pursuant to the 2001 Basel Standards, Financial Institutions were required to pay
particular attention when undertaking ot confinuing correspondent banking relationships with a

respondent bank located ina jurisdiction with poor KYC standards.
The 2002 Applicable Standards

269. By 2002, in addition to complying with the previcusly implemented Applicable

Standards, Financial Institutions were required to comply with the 2002 ‘Wolfsberg Standards.

270. The _20‘02 Wolfsherg Standards required Financial Imstitutions to utilize a risk-based
approach to decide whefher to initiate a relationship with a correspondent banking client and the
level of due diligence required to continue such relationships. When conducting due diligence
with respect to a correspondent banking client, aﬁc’mg other things, Financial Institutions were

required fo consider:
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271, The 2002 Wolfsherg Standards also required required Financial Instittions to conduct .
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the client's domicile and organization;

the client's ownership and executive management;

the nature of the client's business;

the products and services ofered by the client;

the clienf's regulatory status and history;

the client's AML controls;

whether the client had any business arrangements with shell banks; and

the ciient's adherence to the Wolfsberg Standards,

independent, risk-based reviews of all existing correspondent banking accounts to ensure

compliance with the policies and procedures of the Financial Institution, and determine whether

additional due diligence was required. When conducting such reviews, Financial Institutions

were required to consider the same type of information as was required for new correspondent

banking clients.

272.  The 2002 Wolfsberg Standérds required that at least one person senior to and other than

the banker responsible for a particular correspondent account approve all comréspondent banking

relationships, including previously existing rélationships. The 2002 Wolfsberg Standards also

required a3 representative of the Financiel Institution fo visit the premises of coirespondent

banking clients in order to conduct due diligence.

111



-80 -

273. 'The 2002 Wolfsberg Stardards also noted that enhanced due diligence may be required
for correspondent banking clients whose risk profile was higher than that of a typical

correspondent banking glient. This énhanced due diligence was required to focus on:
(a) ownership 4nd management of the correspondent banking client;
) involvemen_t of any PEP with the correspondent banking client;
(© the correspondent banking client's AML, controls; and -
(@)  any downstream correspondent clearing,

274, Finally, the 2002 Wolfsberg Standards required Financial Institations to eéstablish
organization-wide policies and programs to address unusual or suspicicus transactions. These
policies and programs were required to provide examplés and giiidance as to what Wwas to be
considered umusual or suspicicus and esteblish reporting protocols in ac.cordance with applicable

laws.
The 2003 Applicable Standards

275. By 2003, in addition to complying with the previously implemented Applicable
Standards, Financial Institutions were required to comply with the 2003 OSFI Standards, the

2003 FATF Standards and the 2003 Basel Standards.
276.  Among other things, the 2003 OSFI Standards required Financial Institutions to:

{2) ensure that senior management was responsible for the development of AML and

risk management programs;
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(6  kéep their boards of directors adequately informed about their AML and risk

management programs and those programs' effectiveness;

{¢)  obtain their boards of directors' approval of their AMIL and risk management
prograes at both the initial implementation stage and whenever those programs

were reviewed; and
(@)  report all suspicious transactions in accordance with applicable legislation.
277. Among other things, the 2003 FATF Standards required Financial Institutions to:

(2)  have arisk management system in place to determine the existence of any clienis

or potential clients who were PEPs; and

(b) . incorporate AML policies tliat addressed the risks assodiated with non~face-to-

face business relationships and transactions.

278. With tespect to PEPs, in addition to normal due diligence measures, according t6 the
2003 FATF Standards, Financial Institutions were required to ensure that senfor management
approval was granted before éstablishing the business relationship. They were also required fo
establish the source of any PEP's wealth and fiinds and to conduct enhanced, ongc;ing monitoring

of their business relationship with any PEP.

279. -With respect to correspondent banking clients, the 2003 FATF Standards also required
Financial Institations to determine from publicly available information the reputation of the
respondent institition and whether it had been the subject of past money laundering or terrarist

financing inveéstigations or regulatory action.
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280. Among other things, the 2003 Basel Standards required Finencial Institutiens to-take
decisions to enter into business relationships with higher risk clients, including correspondent

banking clients, at the senior anagement level.

281, The 2003 Basel Sterdards also required Financial Institwtions to develop sk
management programs that ensured consistent client identification and account monitoring

across the Financial Institutions’ business lines and geographic locations.

282. Finally, the 2003 Basel Siandards explicifly required that Financial Imstitutions
implement rigorous stendards for due diligence in high risk areas and develop policies and
standards for handling relationships in such areas. One type of high risk relationship identified

by the 2003 Basel Standards were those betwesn a Financial Institution and a PEP.
The 2004 Applicable Standards

283. By 2004, in addition to complying with the previously implemented Applicable
Standards, Financial Institutions were required to comply with the 2004 OSFI Standards and the

2004 Basel Standards.
284. Among other things, the 2004 OSFI Standards required Financial Institutions to:

(a)  conduct higher levels of due diligence when dealing with cliénts from countries

with AML requiremnents that were considered inadequate; and

(b)  have customer identification and verification processes which were fully

compliant with the PCMLTFA.
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285. In addition, the 2004 Basel Standards required Financial Institutions to implement risk

management policies and procedures to be applied across their various business lines and

gsographic locations. In particular, among other things, the 2004 Basel Standards required

Financial Institutions {o:
(a) develop standards on what records are to be obtained and retained for customer

®)

(©)

@

(e)

@

identification across their banking groups as a whole;

maintain client identification information in a readily refrievable format that was

accessible globally by their banking groups as a whole;

have in place systems and processes t¢ monitor and shere information on the
identity of clients and client accowni activity throughout their banking groups as a

whole;

be alert fo clients that use their various business linss across different banking
groups (for example, banking, securities and insyrance) and underteke transaction

monitoring on both a local and centralized basis;

have their intemal #und éxternal audits evaluate adherence fo compliance with

relevant standards across their banking groups as a whole; and

implement policies and procedures to identify unusual account activity throughout

their banking groups as a whole, regardless of how those accounts wers utilized.
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The 2007 Applicable Standards

286. By 2007, in eaddiion to complying with the previcusly implemented A?plicable

Standards, Financial Institutions were required to comply with the 2007 FATF Standards.

287. Among other things, the 2007 FATF Standerds required Financial Institutios to:

(®)

®

©

utilize information generated by competent third parties to identify suspicious

activity;

exercise increased awareness of higher risk clients and any trahsactions such

clients undertodlk across their various business lines; and

develop policies and procedures so that senior management could independently

validate the developmeént #nd opératioh of théir risk assessment and fisk

management processes.

The 2008 Applicable Standards

288. By 2008, in addition to complying with the previously implemented Applicable

Standards, Financial Institutions were required to comply with the 2008 OSFI Standards.

289. Among other things, the 2008 OSFI Standards required Financial Instifitions to:

(&

(®)

comply with all PCMLTFA requirements, including with respect to correspondent

banking;

take reasonable measures to obtain the names and occupations of all directors and

beneficial owners of 25 percent or more of their corporate ¢lients;
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{c) report all fransactions or aftempted transactions that were suspicious to

FINTRAC:
(d) . conduct self-assessment of AML controls at least annually; and

{&  have independent auditors conduct effectiveness testing of their AML confrols at

least every two years, with the results thereof being reviewed by a senitr officer.

290. In =addition, the 2008 OSFI Standards explicilly recognized that the identity and
beneficial owneérship of a client can bé detertmined using a credible public or other database and
that enhanced account monitoring should include the gathering of information from open public

sSources.

291. The 2008 OSFI Standards also required that, where a Financial Institation determined
that a foreign financial institution for which it provided correspondent banking services did not
have in place AML policies coosistent with the PCMLTFA, ongoing monitoring of all

transactions should occur to miitigate the higher risk.

292.  Pusther, the 2008 OSFI Standards required Financial Institutions to determine whether a
client is & politically exposed foreign person (“PEX¥P”). When meking thai determination,
Financial Instiiutions were required to consult public databases. According to the 2008 OSFI
Standards, if a Financial Institution had a client who was a PEFP, the Financial Institution was

required to: .
(a)  take measures to determine the source of the PEFP's funds;

(b)  obtzin senior management approval to open or meintain the PEFP’s account; and
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{© conduct enhanced ongoing monitoring of the PEFP’s accoumt.

293. Similarly, where 2 Pinancial Instituiion was aware that a PEFP owned or control 25
percent or more of a corporate client, or if a PEFP was a diréctor or officer of a ¢orporate client,
the 2008 OSFI Standards required the Financial Institution fo assess the risk of providing

banking services and apply enhanced due diligence as appropriate.

3. Finaticial Institutions Adopt the Standards
294, At all times, Financial Insiitutions were required to adhere to the Applicable Standards.
As a result, it was customary for Pinencial Insfitutions o adopt the Applicable Standards into

their banking practicss.

295.  For example, as a result of the Applicable Standards, since at least 1990, it was

© eustorfiary for Financial Institutions 1o continuously review existing corréspondent accounts o

ensure they met required standards and to close accounts and decline to provide service to

correspondent banking customers that were not in compliance with such standards.

296. For instance, in 2001, several major Ametican banks testified before the U.S. Permanent
Subcommittee on Investigations that their practices in respect of correspondent banking included
heightened due diligence, heightened monitoring and strict KYC procedures. Mote specifically,

these practices included:

@ evalaating the overall adequacy of banking supervision in the jurisdiction of the

respondent bank;

()  reviewing media reports for information on the respondent bank;
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establishing a detailed understanding of correspondent banking customers'

ownership strocture;

establishing an understanding of correspondent banking customers' cash flows;

and

regularty preparing memoranda summarizing contacts with the bank and
information about its staff and operations, all of which appeats from the U.S.

Senate Report.

297. Notably, one bank testified that it reviewed individual accounts, particularly Antiguan

accounts, and would close the account if the review was unsatisfactory.

298. Furthér, in Feébruary 2000, the Ra@dng Minority Member of the Permanent

Subcommiittee on Investigations distribuied a survey on correspondent barking to 20 banks

providing correspondent banking services from locations in the U.S., at least two of which were

Canadian banks. All 20 banks responded to the survey. The survey responses revealed the

following:

(2)

(0}

of the 12 banks that detailed their specified account opening procedures in
response to the survey, all but three banks said that they evaluate the overall
adequacy of banking supervision in the jurisdiction of the respondent bank and

review media reports for information on the applicant; and

a majority of the surveyed banks said they inquire about the applicant with the

jurisdiction's bank regulator, check with local bank branches (if applicable), check
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with bank rafing agencies, obtain bank references and complete a customer

profile.

299. The survey also specifically addressed the provision of correspondent banking services to
offshore banks, such ag SIB. In fesponse, nine banks said they would not in any circumstance
open a correspondént accowmt for an offshore bank, while eight of the banks said there are times

when they would open such an account, but that they would de se only when the offshore bank is

part of a well-known financial group or a subsidiary or affiliate of an internationally reputable -

bank.

300. Respouses to the sarvey alsc addressed the provision of correspondent banking:services

to an Antiguan respondent bank. The report in respect of the survey results states that “most

banks have no relationships” with banks in Antigna. It further noted that one bank responded that

it monitors every transaction involving Antigua, whils ancther bank said that it does not accept

any transters from or 16 Antigua af all.

B. Canadian AMI, Legislation

301. Inadditionto complying with the Applicable Standards, Financial Institutions such as TD
Bank are also required o comply with the laws of Canada_ which address AMY, and banking
practices and directly incorporate the Applicable Standards. In Canada, such practices are

primarily addressed by way of the PCMLTFA and ifs regulations.

302. The PCMLTFA, which was criginally titled the Proceeds of Crime (Money Laundering)
Act, came into force in 2000, Section 7 of the Act came into force in 2001 and required Financial

Institutions to:
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report to [FINTRAC], in the prescribed form and manner, every financial
trapsaction that occurs in the course of their activities and in respect of which
there are reasonable grounds to suspect thai the iransaction is relaied to the
commission of a money lanndering offence or a terrorist activity financing
offence.

In 2007, the PCMLTFA was amended to inelude codification of many of the

aforementioned Applicable Standards. For imstance, subsection 9.4(1) requited Financial

Institutions fo

304.

take the following measurés before entering info a correspondént banking
relationship with & prescribed foreign entity:

(&)  obtain prescribed information about the foreign entity and its activities;

" (b)  ensure that the foreign entity is mot a shell bark as defined in the

regulations;

{c) obtain the approval of senior management;

(&  setoutin writing their obligations and those of the foreign enrtity in respect

ofthe correspondent banking services; and

(&) any prescribed measures.

In 2002, the General Regulation to the PCMLTFA, SOR/2002-184 {the “Regulations”)

came into force. The Regulations were amended in 2007 to include further codification of the

aforementioned Applicable Standards. For instance, subsections 15.1(2) and 15.1(3) of the

Regulations state:

(2) Every financial entity shall, whén it enters into a corfespondent banking
relationship, keep a record in respect of the foreign financial institution containing
the following information and documents:

(@) the name and address of the foreign financial institution;

(%) the names of the directors of the foreign financial institution;

(c) the primary business line of the foreign financial institution;



305.

-90-

(d) a copy of the most recent annual report or audited financial statement of the
foreign financial institution;

() a copy of the foreign financial institution’s banking licence, banking charter,
authorization or ceriification to operate from the relevant regulatory agency or
certificate of corporate status or a copy of ancther similar document;

{(f) 2 copy of the correspondent banking agreement or arrangement, or product
agreements, defining the respective responsibilities of each entity;

(g) the anticipated correspondent banking account activity of the foreign financial
institution, including the products or services fo be used;

(%) a statement from the foreign financial instifution that it does not have, directly
or indirectly, correspondent banking relationships with shell banks;

{¥) a staternent from the foreign financial institution that it is in compliance with
AML and anti-terrorist financing legislation in its own jurisdiction; and

(7) the measures taken to ascertain whether there are any civil or crirminal
penalties that have been imposed on the foréign financiel institution in respect of
AML Or anti-térrotist financing requivements and the results of those measures.

(3) The financial entity shall-take reasonable measures to. ascetiain whether the
foreign financial institution has in place AML and anti-terrorist financing policies
and procedures, including procédures for approval for the opening of new
accounts and, if not, shall, for the pumpose of detecting any transactions that are
required to be reported to [FINTRAC] vnder section 7 of the Act, take reasonable
measures to conduct ongoing moniforing of all transactions conducted in the
context of the correspondent banking relationship.

Further, since 2007, Section 55.1 of the Regulations states the following with respect to

correspondent banking relationships:

55.1 Bvery financial entity that enters info a corresporident banking relationship
shalt )

(@) ascertain the mname and address of the foreign financial institution by
examining a copy of the foreign financial institution’s banking licence, banking
charter, authorization or certification to operate from the relevant regulatory
agency or certificate of corporate status or a copy of another similar document;
and

(p) take reasonable measures to ascertain, based on publicly available
information, whether there are any civil or c¢riminal penalties that have been -

imposed on the foreign financial institution in respect of AML or anfi-terrorist
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financing requirements and, if $0, to conduct, for the purpose of detecting any
transactions that are réquired to be reported under section 7 of the Act, ongoing
monitoring of all transactions in the comtext of the correspondent banking
relationship.

Section 9.6 of the PCMLTFA came into force in 2008 and required Financial Institutions

required enhanced due diligence in higher risk circumstances, Pursuaiit to section 9.6:

I

3

améndments to Regulations. In particular, section 71 lays out the requirements that Financial

07.

(1) Every person or entity referred to in section 5 shall establish and impiement,
in accordance with the regulations, a program intended to ensure their compliance
with this Part.

(2) The program shall inchude the development and application of policies and
procedures for the pérson or entity to assess, in the course of fheir activities, the
risk of a money laundéring offence or a ferrorist activity financing offence.

(3) If the person or entity considérs that the risk referred to in subsection (2) is
high, the person or entity shall take prescribed special measures for identifying

clients, keeping records and moniforing financial fransactions in respect of the

acfivities that posethe high risk.

The requitements of section 9.6(3) of the PCMLTFA are further arficulated in the 2008

Institutions must follow when implementing a compliance program:

(1) For the purpose of subsection 9.6(1) of the Act, a person or entity referred fo
in that subsection shall, as applicable, implement the compliance program referred
to in that subsection by

(q) appointing a person — who, where the compliance program is being

implemented by a person, may be that person — who is fo be responsible for the,

irnplementation of the program;

(5) developing and applying writfen compliance policies and procedures that are
Ikept up to date and, in the case of an entity, are approved by a senior officer;

(¢) assessing and documenting, in a mianner that is appropriate for the person or
entity, the risk refered to in subsection 9.6(2) of the Act, taking into
consideration

(i) the clients and business relationships of the person or entity,
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(ii) the products and delivery channéls of the person or emtity,
(iif) the geographic location of the activities of the person or entify, and
(iv) eny other rélevant factor;

(@) if the person or entify has employees, agenis or other persons authorized to act
onr their behalf, developmg and maintaining a written ongoing compliance
training program for those employees, agents or persons; and

(e) instituting and documenting a review of the policies and procedures, the risk
assessment and the training program for the purpose of testing their effectiveness,
which review is required to be carried out evéry two years by an intemnal or
external auditor of the person or entity, or by the person or entity if they do not
have such an auditor.

(2) For the purposes of the compliance program referred to in subsection 9.5(1) of
the Act, every entify referred to in that subsection shall report the following in
writtenn form fo a senior officer within 30 days after the assessment:

(a) the findings of the review referred fo in paragraph (1)(e);

(b) any updates made to the po]_cleq and procedu:ceb within ﬂze repofunc Denod
and -

(©)the status of the implementation of the wupdates to those policies and
procedures.

Tn addition, section 71.1 of the Regulations require Financial Instifutions fo take the

following steps when faced with a higher risk client:

. The prescribed special measures that are required o be taken by a pérson or entity

referred to in subsection 9.6(1) of the Act for the purpose of subsection 9.6(3) of
the Act are the development and application of written policies and procedures for

() taking reasonable measures to keep client identification information and the
information referred to in section 11.1 up to date;

(b) taking réasonable measures to conduct ongoing monitoring for the purpose of
detecting transactions that are reqmred to be reported to [FINTRAC] under
section 7 of the Act; and

(c) mitigating the ﬁsk.s‘ identified in accordance with subsection 9.6(3) o the Act.
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309. The 2008 amendments to the Regulations also incorporated subsection 11.1(1). That

subsection requires Financial Instifutions to, having confirmed the existence of a corporate client, .

take reasonable measures to obtzin the name and cccupation of all directors of the corporation
and the natne, addréss and occupation of all persons who own or control, directly or indirectly,

25 percent or more of the shares of the client corporation.

310.  Since 2008, pursuant to section 9.3 of the PCMLTFA, Financial Institutions are required . .

to determine whether they were dealing with & PEFP. In instances Wheré a Financial Institution
determines that it is dedling with a PEFP, senior management approval is required for the
banking relationship to proceed. Moreover, since 2008, subsection 14(n} of the Regulations
require Financial Institutions to undertake enhanced, ongoing monitoring of their relationships

with any PEFP.

311. Pursuant to section 462.31(1) of the Criminal Code, R.S.C. 1985, ¢. C-46, anyons
commits a “money laundering offense” for the purposes of the PCMLTFA. who
uses, transfers possession of, sends, delivers, transports, transmits, alters, disposes
- or otherwise deals with, in any manner and by any means, any property or any
proceeds or any property with intent to conceal or convert that properiy or those
proceeds, knowing or believing that all or a part of that property or of those
proceeds was obtained as a result of frand.
312. Any transaction in respect of which there weré reasonable grounds for & Financial
Institution to suspect eny of these activities antornatically required that Financial Institution {g

report to FINTRAC.

C. TD Bank's Internal Policies
313. During the time that it provided correspondent banking services to SIB, TD Bank was

required to have in place and execute internal polices (“Internal Policies™) that reflected the

125



-94 -

rules and requirements laid out in the Applicable Standards, the PCMLTEA, the Regulations and
the Criminal Code. TD Bank's Internal Policies were required and sought to address such areas
as identification, client relationship reviews, enhanced due diligence, open source intelligence

monitoring, transaction monitoring and reporiing, risk assessment and risk mitigation practces.

314, In April 2000, Frank Craddock, TD Bank's Chief Security Officer and the person
responsible for TD.Bank's deterrence programs, gave evidence before the Canad.Lan Parliament's

Standing Committee on Finance on Bill C-22. Commenting on money laundering, he stated:

In order to protect against this criminal activity, we have established sound
policies and programs that dstect and prevent money laundering.

Just a few of the preventaive measures taken by Canadian banks include: the
right to refuse financial transactions suspected of being proceeds of crime as
defined by the Criminal Code; a requitement that a declaeration of source of funds
be signed by customers for financial transactions involving $10,000 or mere; a
requirement for bank empluyees to report any financial transactions that are
judged to be suspicious, regardiess of the amount; the placement of a senior bank
officer in every branch, krown as the designated officer, to whom suspicious
transactions are reported; a strong emphasis on the know-your-customer rule,
whereby employees must obtain appropriate identification and documentation
from clients, as well as umnderstand the client's usual pattern of financial
transactions; an audit of branch compliance with AML policies; and various staff
awareness and education programs, including the distribution of related videos
produced by the CBA corporate security committees.

We all work within the scope of the existing legislation, together with the
guidelines issued by the Office of the Superintendent of Financial Institutions,
known as OSFI and we believe we have developed a very effective measure to
identify money-laundering activities whiie avoiding high volumes of irrelevant
reports.

315. Similarly, by at least April 2006, TD Bank publicly stated on its website that it had in
place a Global AML Program. In particular, the TD Bank Financial Group of Companies' AML

Statement provided:
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Although a Canadian based findncial institution, TDBFG is subject to the AML
statutes and regulations in various countries aroumd the globe. TDBGF's AML
program (described below) conternplates and accommodates these statutes and
establishes minimum standards and requirements across all our businesses
throughout the wozld.

In order to comply with applicable Canadian and AML laws in the countries in
which we operate, TDBGF has implemented a Global AML Program. The Global
AMI, Progam includes appointing a Chief AML Officer who is responsible to
senior management and the board of directors for establishing and maintaining the
TD Bank Financial Group's AML Compliance Program; a risk-based Global
AML Policy including Know Your Customér and Enhanced Due Diligence,
record keeping & retention (the Global AML Policy establishes minimium
standards across all ouwr business units and often adopts standards higher than
local requirements); currency fransaction and suspicious transaction monitoring
and réporting; a hierarchy of designated AML officer functions; périodic training
of appropriate employess; and independent internal audits.

This program is routinely evaluated, updated and enhanced in order to reflect
changes to TDBFG's business activities and applicable supervisory standards and
legal requirements.

All employe% are requirsd fo read and acmowledge the TDBGF Code of
Conduct & Bthics annually. The gmidelines require that and employee not
Inowingly initiate or be a party to a monsy laundering scheme. TDBGF is
commitied to complying with the United Nations Suppression of Tervorist
Regulations. No employee shall deal, directly or indirectly, with any person or
group known or reasonably known to be involved in or supporting terrorism
activities. Employees are require to report illegal, suspicious or unususl activity,

Annually all employees are required to complete an enterprise wide AML training
program which includes a test indicating they have mastered the concepts.

316. To the extent that TD Bank's Internal Policies did not comply with the requirernents of
the Applicable Standards, the PCMLTFA, the Regulations and the Criminal Code, TD Bank

violated of the laws of Canada and breached the standard of care required by a réascnable bank.

317. Altematively, TD Bank also violated the laws of Canada and breached the standard of
care required by a reasonable bank ifits Internal Polices adhered to the Applicable Standards, the

PCMLTFA, the Regulations and the Criminal Code but failed to implement its Internal Policies.
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VII. TD BANK'S FAILURE TO ACT

318. Fer the reasons described above, TD Bank should never have opened correspondent bank
accounts for SIB (then Guardian) and, having done so, should have determined that those
accounts needed to be closed. Tnstead, TD Bank at all relevant times ¢ontinued unabated in its
provision of banking services to SIB. It did so notwithstanding that it was uniquely situated to
uncover the secret in respect of Tier IIT and the SIB Looting. As a result, TD Bank is liable to

SIB and SIB's customers in negligence and knowing assistance,

A. TD Bank's Negligence
1. Duty of Care
(&) TD Bank Owed a Duty of Care to SIB
319. The plaintiffs plead that TD Bank owed SIB duties by virtue of its position as SIB's
cotrespotident bank. Such duties wére ah implied ferm of the coniract that governs the
relationship between a banker and its customer (even if no written contract existed) and were

otherwise the result of the relationship between TD Bank and SIB.

320. It was at all Himes reasonably foreseeable that SIB would suffer the damages desciibed
herein as a result of the failure of TD Bank to adhere to the applicable standard of care, namely

by way of its acts and omissions described herein.

@ TD_ Ba‘11_1.£ O;Ved a Duty ;3f Ca-;e to éIB's Cu:st—on;el's
321. Tn the alternativé to the claims made on behalf of SIB, the plaintiffs plead that as Joint
Liquidators with the powers and capacities of a trustes in bankruptcy and charged to Tecover
fands for SIB's customers, the ultimate victims of Stanford's CD Scheme, they may appropriately

advance the claims SIB's creditors may have against TD Bank. If required; the plaintiffs plead
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that they are entitled to a representative order pursuant to Rule 10 of the Rules of Civil
Procedure.

322. The plaintiffs plead that TD Bank owed SIB's customers a duty of care to prevent the use

ofits facilities for fraudulent purposes since, in all of the circumstances describéd herein, it:

(2) had actual knowledge of, or was reckless and/or willfully blind to, the SIB

Looting; o,
®) ought to have known of the SIB Locting (that is, had constructive knowledge).

323. 'The plaintiffs plead that, as a result of TD Bank's actual knowledge (willfidl blindness or

recklessness) or constructive knowledgs of the SIB Looting, it was reasonably foreseeable that

TD Bank's acts or omissions desciibed herein would cause hamm to SIB's customers. Those acts

and omissions are the proximate cause of the harm suffered by SIB's customers. In all the
circumstances, there was sufficient proximity between TD Bank and SIB's customers to give rise
to a duty of care owed by TD Bank to SIB's customers and there is no basis on which to negate

that duty of care.

2. Standard of Care

324. At the very least, a reasonable banker was required 16 act at all times in accordance with

the Applicable Standards, the PCMLTFA, the Regulations and the Crirninal Code.

325. Had TD Bank acted as a reasomable banker, it would have, through the exercise of
reasonable care and skill, néver proﬁ.ded banking services to SIB, discovered the SIB Looting,
terminated SIB's access to TD Bank's facilities, reported the conduct of Stanford and the Other

Insiders to the appropriate authorities and/or frozen SIB's accounts. Due to the acts and
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omissions described hérein (including breach of contract), TD Bank failed 16 act as a feasonable
banker in the circumistances. As a result, TD Bank breached the duties it owed to SIB and SIB's

cuStomers.

B.  TD Bank's Knowing Assistance
1. TD Bank's Liability to SIB for Knowing Assistance

326. The plainiiffs plead that TD Bank is ligble for knowing assistance in the breaches of

fiduciary duty and breaches of trust by Stanford and the Other Insiders.

327. TD Bank knew that Stanford and the Other Insiders were divectors and/or cotporate
officers of SIB and thus owed fiduciary duties to STB and SIB’s customers. TD Bank also knew
that SIB’s customers purchaséd the CDs from SIB expecting to receive a retum on their purchase

and that SIB held the mo:_:ies used to Purchase the CDs in trust for SIB's customers.

328. TD Baik had sufficient information such that it also knew of, or was reckless or willfully
blind to, the SIB Looting and of Stanford's and the Cther Insiders' breaches of their fiduciary
duties and breaches of tfrust through their orchestration of the SIB Loocting. b,espite such
knowledge, TD Bank continued to provide correspondent banking services to SIB, which
enabled Stanford and the Other Insiders to maintain the SIB Looting and thereby continue their
misappropriation. Accordingly, TD Bank participated in the breaches of fiduciary duty and

breaches of trust of Stanford and the Other Insiders.

329. SIB ultimately became insolvent and was put inio liquidation. Having kuowingly assisted

Stanford and the Other I;:siders, TD Bank ig liable for the damages caused by those breaches.

~ Such damages include the full amounts improperly diverted from SIB and SIB's customers by

Stanford and the Other Insiders through the SIB Looting after TD Bank had sufficient
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information that it knew of, or was recklessly or willfully blind to, the SIB Looting. The Joint
Liquidators estimate that the amounts for which TD Bank is liable are approximately US$5.5

billion and potentially higher.

C. Damziges Cz;used by TD Bank and Other Relief

330. TD Bank's acts and omissions described berein are the proximate cause of the harm
suffered by SIB and SIB's customers. As a result of TD Bank's breaches of duty, it repeatedly
tmissed opportunities to reveal and stop the SIB Looting being 0rchestrat_ed and undertaken by
Stanford and the Other Insiders and/or turned a blind eye to the SIB Looting. Instead, TD Bank

allowed the SIB Looting to continue and Stanford and the Other Insiders were allowed to

continue misappropriating SIB's finds. In addition, customers continued to make investments in

SIB CDs, most or all of which were subsequently misappropriated from SIB by Stagford and the
Other Tnsiders. The plainﬁffs piead-ﬂlét if TD Bank had perfér’med even ifs basic duties to SIB
and SIB’s customers as required, the discovei'y of the SIB Looting at an earlier date would have
avoided the increased liabilities of SIB and otherwise reduced or eliminated the losses aﬁd

damages incurred by SIB and SIB's customers after that date.

331. 1 was reasonably foreseeable that SIB and its customérs would suffer the damages

described herein as a resuli of the acts and omissions of TD Bank described herein.

332. By failingto act as a reasonable banker, TD Bank facilitated and allowed the SIB Looting

to continte when it ought to have been repotted and prevented. But for TD Bank's conduct, the

frandulent transactions at issue would not have been completed and damages would not have
been suffered by SIB and its customers, who now comprise more than 21,000 creditors of SIB’s

estate.
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333, SIB and-its customers suffered substantial damages and losses, in an amount that is
presently not fully known, but that will be quantified prior to trial, and that is at least in the

amount of US$5.5 billion.

334, Given ifs misconduct as pleaded hersin, TD Bank is also ligble to provide a full
accounting of all revenues and profits from ifs dealings with SIB and fo disgorge and make full

restifution of all such revenues and profits.

VIO. LOCATION OF THE TRIAL

335.  The plaintiffs propose that this action be fried in Toronto.

Date: May 12, 2614 ) BENNETT JONES LLP
' ) ’ " One First Canadian Place
Suite 3400, P.O. Box 130

Toronto, ON M5X 1A4

Lincoln Caylor (LSUC # 37030L)
Maureen M. Ward (1.SUC#44065Q)
Nathan J. Shaheen (LSUC #60280U)

Tel: 416.777.6121/4630/7306
Fax: 416.863.1716

Lawyers for the plamtiffs
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This is Exhibit "B'" referred to in the
affidavit of Marcus A, Wide
sworn before me, this 3¢ day of November, 2014,

g =

A Commissioner, notary, etc.
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Court File No. CV-12-9780-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
- COMMERCIAL LIST

BETWEEN:
MARCUS WIDE of Grant Thornton (British Virgin Islands) Limited
and HUGH DICKSON, of Grant Thomton Specialist Services (Cayman) Litd.,
acting together herein in their capacities as joint liquidators of
Stanford International Bank Limited
Plaintifis
- -and -

THE TORONTO-DOMINION BANK
Defendant

STATEMENT OF DEFENCE

Response to the Fresh As Amended Statement of Defence

1. The Toronto-Dominion Bank (“TD Bank™) admits the allegations contained in
paragraphs 8§, 26, 27, 28, 30, 36, 37, 42, 43, 58, 59 (first sentence only; the second and third
sentences are denied), 66, 67, 69, 84, 86, 92, 93, 95,96, 111, 115,116, 118, 119, 120, 121, 122,
123, 209, 246, 247, 248, 295, 302, 305, 306, 307, 312, 314, 315 and 335 of the Fresh as

— Amended Staternent of Claim.

2. TD Bank denies the allegations contained in paragraphs 1-7, 9-17, 20-25, 29, 31-35, 41
(second sentence ouly; TD Bank has no knowledge in respect of the first sentence), 44, 59

(second and third sentences only; the first sentence is admitted), 60, 70-83, 85, 87-91, 94, 112,
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117, 124, 125, 126, 139, 140, 144-172,210-213, 242-245, 249-294, 301, 303, 304, 308, 309,

310, 311, 313 and 316-334 of the Fresh as Amended Statement of Claim.

3. TD Bank has no knowledge in respect of the allegations contained in paragraphs 18, 19,
- 38, 39, 40, 41 (first sentencé only; the second sentence is denied), 45-57, 61-65, 68, 97-110, 113,

114, 127-138, 141-143, 173-208, 214-241 and 296-300 of the Fresh as Amended Statement of

Claim.

Limitations Defence

4, On February 16, 2009, a U.8. District Court in Dallas, Texas issued an order (the “Freeze
Order™) freezing the worldwide assets of Stanford International Bank Ltd. (“SIB™) on the basis

that SIB had engaged in a Pon=i scheme fraud.

5. From the time of the issuance- of the Freeze Order onwards, it was publicly and generally

— known that SIB had engaged in a fraud.

6. Prior to the Freeze Order, TD Bank had provided correspondent banking services to SIB

and related entities. This fact was also generally known as of February 2009.

7. In the months following the Freeze Order, a number of pieces of litigation were

- commenced worldwide in respect of the matter. In Canada, thé litigation included proceedings
brought by Bennett Jones LLP, currently counsel for Marcus Wide and High Dickson in their
capacities as joint liquidators of SIB appointed by the Eastern Caribbean Supreme Court (the

— “Joint Liguidators™), and proceedings against TD Bank:
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on February 25, 2009, Bennett Jones LLP commenced a putative class action in
the Alberta Court of Queen’s Bench (under the style Dynasty Furniture Limited

(as a representative plaintiff) v. SIB, Court File No. 0901-02821),

on Aprit 6, 2009, the Joint Liquidators® predecessors, also appointed by the
Eastern Caribbean Supreme Court, brought an ex parte motion before a
bankruptcy registrar of the Québec Superior Court seeking reobgnition under the
Bankruptey and Insclvency Act of the bankrupicy proceedings in the Eastern
Caribbean Supreme Court (under the style Stanford International Bank Lid. and
Stanford Trust Company Ltd. (Receivership of), Court File No, 500-11-036045-

050);

on April 17, 2009, Bennett Jones LLP, acting for a group of plaintiffs known as
the “Diynasty Plaintiffs”, commenced g fraud action against Allen Stanford, the
owner of SIB, in the Alberta Court of Queen’s Bench (under the style Dynasty

Furniture Marnufacturing Lid. v. Stanford, Court File No. 0901-05677);

on April 17, 2009, the Dynasty Plaintiffs also commenced a Norwich application
against TD Bank in the Alberta Court of Queen’s Bench (under the style Dynasty
Furniture Manufacturing Ltd v. The Toronfo-Dominion Bank, Court File

No. 0901-05717), with Bermett Jones LLP acting for the Dynasty Plaintiffs;

on April 24, 2009, the Attorney Generat of Ontario commenced a proceeding in
the Ontario Superior Court of Justice under the Civil Remedies Act, 8.0. 2001, c.

28 in respect of approximately $20 million of SIB’s funds that were on deposit

with TD Bank at the time of the Freeze Order (under the style Artorney General of

579 137
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4.

Ontario v. The Contents of Various Financial Accounts Held With The TD Bank

and TD Waterhouse (in rem), Court File No. CV-09-8154-00CL);

@) on June 19, 2009, the United States Department of Tustice issued a press release
announcing that Robert Allen Stanford, the Chairman of SIB, and several other
SIB executives had been indicted on fraud and obstruction charges related to

SIB’s Ponzi scheme frand; and

(g)  after the Dynasty Alberta Action and the Dynasty Alberta Norwich Application
were stayed by the Alberta Court of Queer’s Bench on the basis of forum non
conveniens, on July 29, 2009, the Dynasty Plaintiffs, represented by Benneit
Jones LLP, reinstituted the Dynasty Alberta Norwich Application by bringing an
application in the Ontario Superior Court of Justice (under the style Dynasty
Furniture Manyfacturing Ltd. v, The Toronto-Dominion Bank, Court File No. 09-

8300-00CL).

8. As a result, a reasonable person with the abilities and in the circumstances of the Joint
Liquidators first ought to have known of a potential claim against TD Bank on the date of the .
Freeze Order, or in the alternative no later than February 25, 2609, or in the alternative no later
than April 6, 2009, or in the alternative no later than April 17, 2009, or in the alternative no later
than Aprit 24, 2009, or in the alternative no later than June 19, 2009, or in the alterative no later

than July 29, 2009.
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9. Accordingly, since this action was not commenced until August 22, 2011, it is statute

barred and ought to be dismissed. TD Bank pleads and relies on the Limitations Act, 2002, $.0.

2002, ¢. 24, Sch. B,

Defence on the Mertis

10.  The various allegations made against TD Bank in the Fresh as Amended Statement of

‘Claim are without merit. If this action is not dismissed on the basis of the limitations defence,

TD Bank will amend its statement of defence to respond to the allegations on the merits.

Reservation of Rights
11.  This statement of defence is filed without prejudice to TD Bank’s right to challenge the
adequacy of the Fresh as Amended Statement of Claim on any basis, including (without

limitation):
(&) the authority of the Joint Liquidators to bring the action;
() the procedure chosen by the Joint Liquidators to pursue this proceeding; and

{¢)  whether reasonable causes of action are pleaded m the Fresh as Amended

Statement of Claim.
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TD Bank therefore requests that this action be dismissed with costs.

September 12, 2014

TO:

Bennett Jones LLP

One First Canadian Place
Suite 3400, P.O. Box 130
Toronto ON M5X 1A4

Lincoln Cayler
Tel: 416 777-6121

Nathan Shaheen
Tel: 416 777-7306
Fax: 416 8§63-1716

Lawvers for the Plaintiffs

MeCarthy Tétrault LLP

PO Box 48, Suite 5300
Toronto-Dominion Bank Tower
Toronto ON MSK 1E6

Geoff R. Hall LSUCH: 347010
Tel: 416 601-7856

Junior Sirivar LSUCH: 47939H
Tel: 416 601-7750
Fax; 416 868-0673

Lawyers for the Defendant
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This is Exhibit "C" referred to in the
affidavit of Marcus A, Wide
sworn before me, this 2¥  day of November, 2014,

S —

A Commissioner, notary, etc.
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Court File No; CV-12-9780-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
BETWEEN:;
MARCUS WIDE of Grant Thornton (British Virgin Islands) Limited, and HUGH

DICKSON, of Grant Thornton Specialist Services (Cayman) Litd, acting together herein in
their capacities as joint liquidators of Stanford International Bank Limited

Plaintiffs
~and -

THE TORONTO-DOMINION BANK

Defendant

REPLY TO DEFENCE

1. The plaintiffs, Marcus A, Wide and Hugh Dickson of Grant Thornton LLP (the “Joint

Liquidators™), repeat and rely upon the allegations set out in the statement of claim,

2. The Joint Liquidators deny the allegations contained in the statement of defence except as

expressly admitted herein,

There Was No Person Capable of Commencing a Proceeding in Respect of the Claim
Against TD Bank Until After the Limitations Date

3. Stanford International Bank Limited (“SIB”) was incapable of commencing proceedings
and there was no person capable of commencing a proceeding in respect of a claim against TD

Bank on behalf of SIB until, at the earliest, September 11, 2009. Accordingly, the limitations
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petiod did not Begin to run until after August 22, 2009 (the “Limitations Date”) and the Joint

Liquidators’ claim is not limitations barred.

4, On February 16, 2009, the U.S. Securities and Exchange Commission (the “SEC”)
obtained an injunction preventing SIB from carrying on business and an order appointing an
equity receiver over SIB and its affiliated entities (the “U.S. Receiver”). At that time, the U.S,

Receiver did not seek recognition of his appointment in Canada.

5. On February 19, 2009, the Joint Liquidators’ predecessors, Nigel Hamilton-Smith and
Peter Wastell (the “Former Officeholders™), were appointed on an emergency basis as joint
receiver-managers of SIB and Stanford Trust Company Ltd. (“STC”) in Antigua. Soon after, the
High Court of Justice of Antigua issued an order defining the capacity of the Former
Officeholders to act as receiver-managers of SIB and STC (the “Antiguan Receivership

Order”).

6. The Antiguan Receivership Order did not provide the Former Officeholders with the
capacity required to investigate or pursue claims against third party individuals or entities with
which SIB had done business. Accordingly, the Antiguan Receivership Order did not provide the

Former Officeholders with the capacity required to investigate or pursue an action against TD

Bank.

7. On April 6, 2009, the Former Officeholders received an order of the Registrar of the
Quebec Superior Court recognizing their appointment as receiver-managers in Antigua (the
“First Quebec Recognition Order”). However, consistent with the Antiguan Receivership
Order, the First Quebec Recognition Order did not provide the Former Officeholders with the

capacity required to pursue third party claims in Canada.
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8. Accordingly, while acting as receiver-managers of SIB, the Former Officeholders did not

have the capacity required to investigate or pursue third party claims, including against TD Bank,

9. On April 15, 2009, the Former Officeholders were appointed as joint liquidators of SIB
by the Eastern Caribbean Supreme Court (the “Antiguan Liquidation Order”). As of that date,

the Former Officeholders were no longer receiver-managers of SIB.

10.  The Antiguan Liquidation Order provided the Former Officeholders with the capacity to
investigate and pursue third party claims on behalf of SIB for the first time. In particular, it
provided that the Former Officeholders “shall have the right to bring any proceeding or action in
Antigua and Barbuda and/or in a foreign jurisdiction” and “shall have the authority to initiate,

prosecute and continue the prosecution of any and all proceedings™.

11.  However, notwithstanding that the Antiguan Liquidation Order provided the Former
Officeholders with the capacity to investigate and pursue third party claims, as a matter of
Canadian law, the Former Officeholders required recognition of their appointment as liquidators
by a Canadian court and an order of a Canadian court providing the Former Officeholders with
the capacity to pursue third party claims in Canada. The Antiguan Liquidation Order also
expressly acknowledged the need for such recognition and approval before the Former

Officeholders could act in foreign jurisdictions such as Canada.

12, On April 22, 2009, the Former Officeholders delivered a motion to the Quebec Superior
Court seeking the recognition of their Antiguan appointment as liquidators and approval to act in
Canada, including an express request for authorization “to institute or continue any present legal

proceedings initiated by [SIB] in Quebec, and generally in Canada”, However, at the same time,
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the U.S. Receiver sought, for the first time, recognition and approval to act in Canada through his

Canadian representative, Ernst & Young Inc, (“E&Y™).

13, On September 11, 2009, the Quebec Superior Court rendered two decisions and
corresponding orders in respect of the competing motions by the Former Officeholders and the

U.S. Receiver (the “Second Quebec Recognition Order™).

14,  Among other things, the Second Quebec Recognition Order appointed E&Y as interim
receiver of the Canadian assets of SIB and authorized E&Y to initiate and pursue proceedings in
respect of SIB in Canada. This was the first time that E&Y was recognized and empowered with

the capacity to pursue proceedings in Canada.

15.  The Second Quebec Recognition Order expressly excluded the Former Officeholders
from acting in Canada. It provided: “in each case where [E&Y] takes any such actions or steps
[including initiating or pursuing proceedings in Canada], it shall be exclusively authorized and

empowered to do so, to the exclusion of the Respondents and the [Former Officeholders].”

16.  The Former Officeholders unsuccessfully appealed the Second Quebec Recognition
Order, Leave to appeal to the Supreme Court of Canada was then sought by the Former

Officeholders and, later, the Joint Liquidators. However, leave to appeal was denied.

17.  In light of the foregoing, at the earliest, it was only upon the rendering of the Second
Quebec Recognition Order on September 11, 2009 that there became a person capable of
commencing a proceeding in respect of a claim on behalf of SIB against TD Bank. At that time,

the “person with a claim” was E&Y and not the Former Officeholders.
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18,  Following their appointment in May 2011, the Joint Liquidators determined that the only
person capable of commencing a proceeding in respect of a claim against TD Bank in Canada

was E&Y and that E&Y had not yet commenced such an action.

19, Asaresult, on August 19, 2011, the Joint Liquidators sought and received an order of the
Quebec Superior Court authorizing and empowering the Joint Liéuidators to institute and
litigate, in place and stead of E&Y, proceedings against TD Bank in any appropriate Canadian
jurisdiction (the “Authorization Order”). The Authorization Order specifically recognizes the
Joint Liquidators as having “the equivalent or substantially similar'powers and capacities than
those of a trustee in bankruptcy or other insolvency holder within Canada” and authorized the
Joint Liquidators to exercise those powers and capacities for the purposes of the institution and

litigation of the within action against TD Bank.

20, On August 22, 2011, the Joint Liquidators commenced the within action against TD

Bank.,

21, On June 12, 2012, the Quebec Superior Cowrt ordered that, if TD Bank intended to
challenge the validity of the Authorization Order, it must bring a motion in respect of such a
challenge by June 30, 2012, failing which TD Bank would be barred from bringing such a
motion in the future. TD Bank did not move to challenge the Authorization Order, thereby

accepting the validity of the Authorization Order and the capacity it provided to the Joint

Liquidators.
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The Fifth Circuit Ruled That the Fraud Was Not Discoverable Until August 27, 2009

22.  Following the collapse of SIB in February 2009, Stanford, James Milton Davis (“Davis™)
and a small cabal of other insiders were criminally charged in connection with their involvement

in the fraud committed on SIB.

23, On August 27, 2009, Davis entered a guilty plea in respect of his criminal charges
stemming from SIB’s collapse (the “Davis Plea”). The Davis Plea contained a detailed
description of the fraud committed by Robert Allen Stanford (“Stanford”), Davis and the small
cabal of other insiders of SIB. The information contained in the Davis Plea was not previously

available.

24,  Subsequently, the U.S. Receiver commenced a fraudulent transfer claim pursuant to the
Texas Uniform Fraudulent Transfers Act, Tex. Bus, & Com. Code §24.001 et seq. (“TUFTA™)
against various U.S. national political committees in an action styled as Janvey v. Democratic
Senatorial Campaign Commitiee, Inc. In response, the political committees moved to dismiss
the claim on grounds that, among other things, it was barred pursuant to the applicable one-year
TUFTA limitation period. However, the political committees’ motion was finally dismissed by
the U.S. Court of Appeal for the Fifth Circuit in a decision rendered on March 18, 2013. In

dismissing the motion, the Fifth Circuit held:

The evidence reflects that upon the Receiver's appointment on
February 16, 2009, it was not readily evident to him or to anyone
not privy to the inner workings of the Stanford corporations that
these entities were part of a massive Ponzi scheme perpetrated by
Stanford beginning as early as 1999. Accordingly, the Receiver,
immediately upon his appointment, took possession of the books
and records of the Stanford corporations, retained Van
Tassel...and requested that [FTI] analyze the corporations' books
and records, discover evidence from other sources, and determine
whether Stanford and his corporations had engaged in such a Ponzi
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scheme and, if so, to trace the assets of the corporation that had
been diverted and dissipated in the operation of the scheme,

[..]

According to the SEC's complaint, Stanford and Davis, the only
individuals who knew of the true nature of Stanford's operations
and the whereabouts of the vast majority of SIBL's supposedly
multi-billion-dollar investment portfolio, had refused to appear and
give testimony in the SEC's investigation. It was not until August
27, 2009 that Davis pleaded guilty to federal securities-, mail-, and
wire-fraud offenses and in connection therewith disclosed facts
indicating the true nature and duration of Stanford's operation of a
massive Ponzi scheme. The Receiver filed this suit on February 19,
2010, less than one year after Davis's guilty plea. There is no
evidence in the record to indicate that the Receiver or Van Tassel
had developed or could reasonablv have developed knowledge or
probative evidence of the true nature and duration of fhe Ponzi
scheme prior to Davis's guilty plea on August 27, 2009,
[underlining added]

25.  Thus, having considered comprehensive evidence before it concerning the daunting
circumstances faced by the U.S. Receiver in administering SIB’s estate, the Fifth Circuit held
that the fraud committed on SIB was not discoverable until August 27, 2009, which is five days
after the Limitations Date. Contrary to its allegations in the within action, TD Bank has
previoﬁsly adopted and relied on the Fifth Circuit’s decision regarding the date of discovery on

multiple occasions.

26. Separately, a class action, Rotstain et al. v. The Toronto-Dominion Bank et al., was
commenced in Texas on behalf of SIB creditors against, among others, TD Bank (the “Texas
Class Action”j. An organization composed of SIB creditors known as the “Official Stanford
Investors Committee” (“OSIC”) subsequently intervened in the Texas Class Action. However,
TD Bank brought a motion seeking the dismissal of OSIC’s claims, including on the basis that

OSIC’s TUFTA fraudulent transfer claims and two of its tort claims were limitations barred.
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27. In particular, since the time the within action was commenced, TD Bank has taken the

following positions in respect of OSIC’s TUFTA claims:

(a) “In this multi-district litigation, the Fifth Circuit has now fixed the reasonable
discovery date for fraudulent transfers as August 27, 2009, based on James

Davis’s guilty plea [and] it is the law of the case on this point™;

() “In sum, the Fifth Circuit fixed James Davis’s guilty plea on August 27, 2009 as
providing reasonable notice of the fraudulent nature of the Stanford related

transactions and entities”;

(© “In the Stanford scheme, the Court specifically held that James Davis’s guilty
plea, on August 27, 2009, wherein he publicly acknowledged a Ponzi scheme, is
the proper Stanford discovery date ... and the Fifth Circuit has now fixed a clear

discovery date that OSIC surely missed.”

28.  In addition, TD Bank has also noted two of OSIC’s proposed tort claims — (i) aiding,
abetting or participation in conversion and (ii) civil conspiracy — and taken a position on “the

applicable statutes of limitation as to each claim,”

29.  As OSIC purported to have been assigned its tort claims by the U.S. Receiver, TD Bank
took positions in respect of when such claims were discoverable by the U.S. Receiver, With
respect to the two OSIC tort claims, both of which have a two year limitation period from when
they were discoverable, TD Bank took the following position: “Statute expired on August 27,

2011 (2 years from James Davis Guilty plea)”.
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30.  Accordingly, TD Bank has takeﬁ the position for its benefit that claims against TD Bank
arising from SIB’s collapse requiring knowledge of the fraud committed on SIB became
discoverable upon the Davis Plea on August 27, 2009. Like the claims TD Bank has addressed in
the Texas Class Action, the facts giving rise to the Joint Liquidators® claim include, as a starting
point, the fact that a fraud was committed on SIB. As the Davis Plea occurred after the
Limitations Date, TD Bank has taken a position requiring the conclusion that the Joint
Liquidators’ claim was not discoverable before the Limitations Date, At a minimum, the issues
relevant to the discoverability -of the Joint Liquidators® claim are not as simple as TD Bank

pleads in the within action,

31.  As aresult, TD Bank cannot now rely on its limitations defence in response to the Joint
Liquidators’ claim, The Joint Liquidators plead and rely on the doctrine of approbation and
reprobation.

A Reasonable Person with the Abilities and In the Circumstances of the Former
Officeholders Would Not Have Discovered the Joint Liquidators’ Claim Before the
Limitations Date

32.  In the alternative, a reasonable person with the abilities and in the circumstances of the
Former Officeholders would not have discovered the facts giving rise to the Joint Liquidators’
claim before the Limitations Date. Accordingly, pursuant to the Limitations Act, 2002, S.0.
2002, c. 24, Sch, B (the “Limitations Act”), on which the Joint Liquidators plead and rely, the

Joint Liquidators® claim against TD Bank is not limitations barred.

Knowledge of Certain Facts was Required for Discovery

33, Contrary to the allegations contained in paragraphs 4 to 8 of TD Bank’s statement of

defence, knowledge that there was a fraud in respect of SIB’s affairs and that TD Bank was one
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of SIB’s correspondent banks does not amount to discovery of the Joint Liquidators® claim.
Further, discovery of a fraud was a foundational fact and numerous other facts were
subsequently required to amount to discovery. The Joint Liquidators admit that there were
proceedings commenced and a press release issued as set out in sub-paragraphs 7(a) to 7(g) of
TD Bank’s statement of defence, However, the Joint Liquidators deny that those proceedings and
press retease demonstrate when a reasonable person with the abilities and in the circumstances of
the Former Officeholders ought to have discovered the Joint Liquidators® claim against TD

Bank,

34.  For discovery to occur, a reasonable person with the abilities and in the circumstances of

the Former Officeholders first ought to have known of the facts detailed below.

1. SIB suffered an injury, loss or damage
35,  In this case, the injury, loss or damage was the financial loss suffered by SIB and its
creditors. The determination that SIB had suffered a financial loss required an extensive forensic
review of SIB’s financial affairs including a determination of all of SIB’s existing assets and
outstanding liabilities as at the date of'its collapse. This was a time and resource intensive project
made more complicated by the fact that SIB was a multi-billion dollar entity that had been in
operation for more than 20 years, It held assets with entities around the world and owed

liabilities to tens of thousands of individuals and entities.

2, SIB’s loss was the result of fraud

36. It was necessary to determine that SIB’s financial loss was the result of fraud. Doing so
was necessary to evaluate and identify the potential wrongdoers from which SIB could

potentially recover its loss. Had it been determined that SIB’s loss was caused by some non-
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fraudulent occurrence (for instance, poor investment decisions), the potential wrongdoers would
presumably have been distinct from those who in fact caused or contributed to the fraud. The
determination that SIB’s loss was the result of fraud was a necessarily complex task given that
the fraud was deliberately undertaken in a clandestine manner to avoid detection and obscure the
true nature of SIB’s and the fraudster’s affairs. As detailed above, TD Bank has taken the

position that the fraud became discoverable on August 27, 2009.

3. SIB was the victim of the fraud, not the perpetrator

37. It was a necessary consideration whether SIB was the victim of the fraud or the

perpetrator. This determination was critical to assessing whether there were third party claims,

including against TD Bank.
4. TD Bank provided services that were relevant to the undertaking of the
fraud |

38. It was necessary to determine that TD Bank provided services to SIB and that those
services were relevant to the undertaking of the fraud. In particular, it was necessary to
determine that TD Bank provided correspondent banking services to SIB and that such services
facilitated the undertaking of the fraud. On the other hand, if TD Bank had provided different
services to SIB that did not facilitate the undertaking of the fraud, no viable claim would exist

against TD Bank.

5. TD Bank’s acts or omissions contributed to the loss
39. It was not enough to simply know that the services provided by TD Bank to SIB were
relevant to the undertaking of the fraud. It was also necessary to determine that, TD Bank’s
improper acts or omissions contributed to the loss suffered by SIB. In particular, as detailed in

the Joint Liquidators’ statement of claim, it was necessary to determine that TD Bank should
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have known there was no legitimate business purpose for TD Bank’s services, that TD Bank had
an exclusive window into SIB’s affairs and/or that there was a multitude of open source
information in respect of, among others, SIB and Stanford, all of which required TD Bank to
terminate SIB’s access to TD Bank’s facilities, report the fraudulent or improper conduct to the
appropriate authorities and freeze SIB’s accounts, However, TD Bank at all times continued
unabated in its provision of banking services to SIB, with the result that the fraud on SIB was
allowed to continue and cause SIB’s loss. Determining that TD Bank failed to act as was
required in the circumstances necessitated a review and analysis of the information available to
TD Bank and TD Bank’s conduct, which was complicated by the lack of access to TD Bank’s

internal records.

6. A proceeding against TD Bank was an appropriate way to remedy SIB’s loss

40.  Having determined all of the foregoing facts, it remained to be determined whether a
proceeding against TD Bank was an appropriate way to remedy SIB’s loss. Given the mandate of
the Former Officeholders (and the Joint Liquidators) to act in the best interests of SIB and its
creditors, and the multitude of potential avenues available to recover funds given the size of SIB
and the extent of its dealings, determining that a proceéding against TD Bank was an appropriate
way to remedy SIB’s loss required extensive analysis going beyond the facts strictly relevant to

the Joint Liquidators® claim against TD Bank but also issues faced by SIB’s estate on the whole,

The Abilities of the Former Officeholders and the Circumstances in Which They
Found Themselves

41.  Between the date of the Former Officeholders’ appointment as receiver-managers and the
Limitations Date, a reasonable person with the abilities and in the circumstances of the Former

Officeholders would not have discovered the facts giving rise to the Joint Liquidators’ claim
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against TD Bank. The abilities of the Former Officeholders and the circumstances in which they

found themselves are outlined below.

1. The Former Officeholders completely lacked the funding required to
investigate or pursue third party claims

42. Prior to the Limitations Date, the Former Officeholders lacked access to the funds

necessary to undertake the receivership and liquidation of SIB.

43.  Notwithstanding their diligent efforts to locate and access funds upon their appointment,
the only funds initially available to the Former Officeholders for the administration of SIB’s
receivership and liquidation totaled approximately USD $1.1 million, a miniscule amount in light

of SIB’s multi-billion dollar operations.

44.  The funds available to the Former Officeholders were further limited by the expenses
being incurred by SIB upon their appointment as receiver-managers. At the time of their
appointment, SIB was spending approximately USD $400,000 a month on the ongoing expenses

of employee salaries, securities, amenities, IT and maintenance alone.

45, As a result, notwithstanding that the Former Officeholders took all available steps to
reduce the use of funds by SIB’s estate (including not being paid for their services), the funds

available to the Former Officeholders were severely limited and ultimately ran out in July 2009.

46,  Only after diligent and contested efforts were the Former Officeholders able to
successfully obtain an order from the U.K. Court of Appeal releasing the funds required to cover
the operational costs of the liquidation over the next six months. That order was obtained on
August 18, 2009, just four days before the Limitations Date, and the funds were not received for

some time thereafter.
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47, No reasonablé person with the abilities and in the circumstances of the Former
Officeholders would have used the scarce funds available to investigate third party claims,
particularly without the capacity to subsequently commence such claims and, in any event,

without the funds required to pursue such claims.

2. The Former Officeholders were faced with the complex circumstances
resulting from the arrangement of SIB’s affairs and its subsequent collapse

48.  Even if the Former Officeholders had the funding required to investigate and pursue third
party claims (which theSr did not), the circumstances resuiting from SIB’s collapse were
exfraordinarily complex and limited the Former Officeholders’ ability to readily discover the

facts giving rise to the Joint Liquidators’ claim against TD Bank.

49,  TD Bank’s previous position in related litigation acknowledged the complexity of the
circumstances resulting from SIB’s collapse. In particular, in response to OSIC’s motion tfo

intervene, TD Bank took the following position:

... At first, the alleged international Ponzi scheme involved here
may appear to create “unusual circumstances,” especially when
viewed from February 2009, when this Court first issued its
original orders, Today, however, the view is very different, as one
might expect after nearly three years of significant activity.

The *circumstances” must be viewed as of now, when the Motion
to Intervene was actually filed and is pending before the Court. It
is now some thirty-four months since the Receivership was
initiated. Assets have been identified, and tens of thousands of
documents and other records have been obtained and secured.
Witnesses have been interviewed and deposed, dozens of
fraudulent transfer actions have been initiated. Significant legal
and forensic resources have been made available: the Receiver, his
counsel and the Examiner have been paid millions in fees, plus
significant expenses for various consultants and experts, as well as
coordination with government agencies and their lawyers. A
number of private law firms, working on yet to be paid
contingencies, are also sharing the work. All of these personnel
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have access to all of the available Stanford records, as well as to
extensive documentation from a multitude of third parties,
including most of the defendant banks, While this is a large and
complex case, over time it has been organized and staffed with the
necessary resources approved by the Court.

50.  This position taken by TD Bank concerning the circumstances resulting from SIB’s

collapse clearly acknowledges the chaos resulting from that collapse and the lengthy and

expensive work required to discover third party claims (such as the within action) that resulted.

This position is contrary to TD Bank’s position as pleaded in the within action.

51. Consistent with TD Bank’s position in the related litigation, the circumstances resulting

from SIB’s collapse included, among other things, the following:

(a)

(b)

©

Over the course of more than 20 years, SIB was the victim of a multi-billion
dollar fraud committed by a small cabal of insiders using a complex web of
approximately 130 corporations affiliated with SIB and other entities chartered
and operated in more than 50 locations spanning fifteen U.S. states and thirteen

countries, including Antigua;

As a result of the magnitude of the operations of SIB and its affiliates, there were
hundreds of millions records relevant to the Former Officeholders® mandate as

receiver-managers and liquidators, if not more;

The records relevant to the Former Officeholders’ mandate as receiver-managers
and liquidators were disorganized and not centrally kept. Most notably, many
such records were not located in Antigua and at all times prior to the Limitations
Date were neither under the control of nor accessible by the Former

Officeholders. Further, SIB’s true financial picture was deliberately kept separate
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and apart from SIB’s normal and readily available records and many relevant

records were held by third party financial institutions (including TD Bank);

The banking records available to the Former Officeholders consisted of records
from all of the banks that held correspondent accounts for SIB and from banks
that provided other services to SIB. Such banks (including TD Bank) provided
daily banking records to SIB, which therefore totaled tens of thousands of pages
and detailed tens of millions of transactions. Like SIB’s other records, its banking

records were disorganized and not centrally kept;

In many instances, third party financial institutions that held SIB’s assets upon its
collapse refused to promptly cooperate and provide the information or records
requested by the Former Officeholders, if they did so at all. In turn, the Former
Officeholders could not readily ascertain the assets and liabilities of SIB in
connectién with those financial institutions. For instance, when the Former
Officeholders requested that TD Bank provide account details and balances of

SIB accounts, TD Bank’s lawyers initially refused to provide such information;

Certain records relevant to the Former Officeholders’ mandate as receiver-
managers and liquidators were unavailable to them prior to the Limitations Date
because those records were held exclusively by the U.S. Department of Justice in

connection with the criminal proceedings arising from SIB’s collapse;

Notwithstanding the Former Officeholders’ efforts fo negotiate and co-operate
with the U.S. Receiver, due to legal complications, no agreement was reached

between the Former Officeholders and the U.S. Receiver concerning the sharing
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of information between the two estates prior to the Limitations Date. Accordingly,
any information exclusively held by the U.S. Receiver relevant to the Joint
Liquidators’ claim against TD Bank was not directly accessible by the Former

Officeholders;

The Former Officeholders often could not rely on information about SIB’s affairs
held by third parties. For instance, unbeknownst to the Former Officeholders, the
information held by both the Antiguan Financial Services Regulatory
Commission and SIB’s external auditor, C.A.S. Hewlett & Co., had been

fraudulently manipulated and used to conceal the fraud committed on SIB;

The assets and liabilities of SIB were diverse and complex. For instance, among

many other things:

1 At the time of its collapse in February 2009, SIB had approximately
25,000 clients located in approximately 113 different countries with SIB

certificates of deposit valued at approximately USD $8 billion,

(i)  As detailed at paragraph 62 of the Joint Liquidators® statement of claim,
SIB offered six different types of products to customers. There were
distinet terms and conditions for each type of product, all of which

impacted the extent of the liabilities owed by SIB to individual customers,

(iii)  As detailed at paragraph 63 of the Joint Liquidators® statement of claim,
SIB also offered investment banking services including public equity

dealings, private placements, mergers and acquisitions, and debt financing,

159



)

(k)

®

-18 -

all of which were undertaken for an array of clients around the world and

which gave rise to distinct assets and liabilities of SIB,

(iv)  SIB had investment assets with hundreds of financial institutions around
the world totaling millions of dollars including equities, bonds, private

equity investments and cash,

(v)  SIB held extensive and diverse real property assets in Antigua that gave

rise to unique financial and legal issues, and

(vi)  SIB had extensive other assets ranging from smaller items such as office

furniture and vehicles to debts owing to SIB worth millions of dollars;

Upon arriving at SIB’s offices in Antigua on February 20, 2009, the Former
Officeholders found approximately 100 SIB customers in the lobby. Those
customers had travelled to SIB’s offices from around the world to demand
repayment of their investments. Those customers were extremely agitated and
demanding, so much so that SIB personnel were required to seek the assistance of

the Antiguan police;

Following the appointment of the Former Officeholders as receiver-managers,
SIB’s customers from around the world continued to travel to SIB’s offices to

demand their repayments and speak with the Former Officeholders or SIB

personnel;

Within the initial months following the appointment of the Former Officeholders

as receiver-managers of SIB, the Former Officeholders received more than 15,000
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emails from SIB customers demanding information on the status of SIB and their
investments. Large numbers of such emails from SIB customers continued to be
received by the Former Officeholders throughout the period they acted as

receiver-managers and liquidators of SIB;

Within the initial months following the appointment of the Former Officeholders
as receiver-managers of SIB, the Former Officeholders also received thousands of
telephone calls from SIB customers demanding information on the status of SIB
and their investments. Large numbers of such telephone calls continued to be
received by the Former Officeholders throughout the period they acted as

receiver-managers and liquidators of SIB;

Upon their appointment as receiver-managers, the Former Officeholders became
responsible for the approximately 90 employees of SIB’s offices in Antigua,
Those employees were generally of limited assistance to the Former Officeholders
due to their dismay over SIB’s wnexpected collapse and, more importantly,
because information truly relevant to the Former Officeholders’ efforts as
receiver-managers and liquidators had been deliberately kept from them. This
restricted the Former Officeholders’® ability o investigate and uncover the true

nature of SIB’s affairs;

To the extent that SIB’s assets were held in foreign jurisdictions or the Former
Officeholders were required to act in foreign jurisdictions in order to complete
their mandate as receiver-managers or liquidators, the Former Officeholders were

required to obtain recognition from the courts of such jurisdictions prior to
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obtaining those assets or otherwise complete their mandate. Obtaining such
recognition was a complex process that required the Former Officeholders to
identify, retain and extensively coordinate with local counsel in foreign

jurisdictions;

Due to legal complications, virtually all steps taken in foreign jurisdictions by the
Former Officeholders prior to the Limitations Date were vehemently opposed by
the U.S. Receiver, the SEC and the Asset Forfeiture and Money Laundering

Section of the U.S. Department of Justice;

At all times that the Former Officeholders acted as receiver-managers or
liquidators of SIB, they also acted as receiver-managers of STC. The receivership
of STC gave rise to an extensive number of unique issues that required attention

and actions distinct from those taken in respect of SIB.

The Former Officeholders’ personal abilities and circumstances limited their
ability to readily discover a claim against TD Bank

52.  Evenif the Former Officeholders had the funding required to investigate and pursue third

party claims (which they did not), their personal abilities and circumstances limited their ability

to readily discover the facts giving rise to the Joint Liquidators’ claim against TD Bank. Among

other things, at the time of their initial appeintment, those abilities and circumstances included

the following:

(a)

The Former Officeholders were citizens of the United Kingdom and were not

citizens of Antigua;
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The Former Officeholders were educated and trained in the United Kingdom in

accordance with the practices and laws of the United Kingdom and not in

accordance with the practices and laws of Antigua;

The Former Officeholders were based in the United Kingdom and the vast

majority of their professional experience was obtained in the United Kingdom;

The Former Officeholders had very limited experience working in Antigua,

having undertaken only one previous project in that jurisdiction;

The Former Officeholders had limited knowledge of the relevant laws, personnel

and customs of undertaking a receivership or liquidation in Antigua;

Although the Former Officeholders had experience undertaking receiverships and
liquidations, they had never undertaken a project the size and scale of the
receivership and liquidation of SIB, which (unbeknownst to the Former
Officeholders at that time) had operated for more than 20 years and was the

victim of the second largest financial fraud in history;

The Former Officeholders had no knowledge of SIB’s business or affairs and no
knowledge of the personnel, information or records.that they been placed in

charge of by virtue of their appointment as receiver-managers;

The Former Officeholders had no knowledge that SIB had suffered an injury, loss
or damage and, in particular, did not know that SIB had suffered a financial loss
and was in fact insolvent. Instead, they knew only that SIB’s accounts had been

frozen by the U.S. Receivership Order;
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The Former Officeholders had no knowledge or way to immediately determine
that a fraud had occurred in connection with SIB. and, importantly, had no

knowledge or way to immediately determine that SIB was the victim of a fraud;

Like with respect to SIB, the Former Officeholders similarly had no knowledge
whatsoever in respect of STC, an entity for which they also served as receiver-

managers;

The Former Officeholders had no or very limited knowledge of TD Bank and, in
particular, did not know of the location of any TD Bank offices relevant to SIB or

the types of services TD Bank provided;

The Former Officeholders had no knowledge that TD Bank had provided
correspondent banking services to SIB and similarly had no knowledge of any

other banking services that had been provided to SIB;

The Former Officeholders specifically had no knowledge or way to immediately
determine that any services provided by TD Bank to SIB were relevant to the

undertaking of a fraud; and

The Former Officeholders had no knowledge of any acts or omissions of TD

Bank in connection with its provision of correspondent banking services to SIB,

The Former Officeholders acted with reasonable diligence in the
circumstances

53.  The actions taken by the Former Officeholders prior to the Limitations Date were

reasonable and consistent with their mandate and capacity first as receiver-managers and then as
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liquidators, The Former Officeholders at all relevant times acted with reasonable diligence,
particularly in light of the funding restraints detailed above. For instance, notwithstanding their
circumstances, among extensive other actions, prior to the Limitations Date, the Former

Officeholders:

(a) Located and reviewed many of the available records that were relevant to their
mandate as receiver-managers and liquidators, including those records held both

at SIB in Antigua and, to the extent possible, with third parties around the world;

(b)  Interviewed and worked with SIB employees and others in order to understand

SIB’s operations and, in turn, undertake the receivership and liquidation;

(©) Investigated and confirmed the sums owed to SIB’s customers and other

creditors;

(d)  To the extent possible, located and reviewed the investment assets held by SIB
with financial institutions around the world, including by undertaking extensive

correspondence with such financial institutions;

(¢  To the extent possible, located and revised the diverse non-investment assets of
SIB held by SIB around the world, including by undertaking any necessary
correspondence and steps to engage personnel knowledgeable of or responsible

for such assets;

) To the extent possible in light of the very limited funds available, retained and
utilized professionals ‘around the world to take steps on behalf of SIB and the

Former Officeholders;
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Took steps to determine the funds available to the Former Officeholders to
undertake the receivership and liquidation and, upon realizing that there was
insufficient funds, took steps to locate further sources of funds and access those

funds;

Ensured the preservation of SIB’s operating infrastructure and computer systems,
including by securing and imaging SIB’s extensive computer systems and

records;

Ensured regular and responsive communications with SIB creditors, including by

responding to extensive creditor inquiries, issuing regular press releases in both
English and Spanish, and maintaining a website including information relevant to

the receivership and liquidation;

Extensively corresponded and negotiated with the U.S. Receiver with a view to

co-operating and co-ordinating the administration of the two estates of SIB;
Implemented and maintained a SIB-specific online claims management system;

Sought recognition of their appointment as receiver-managers and liquidators in
jurisdictions around the world where it was determined that SIB had assets,

including in Canada, the United States, the United Kingdom and Switzerland; and

Took steps further to their mandate as receiver-managers of STC, most of which

were distinct from the steps required in respect of SIB.
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54, In taking such steps, the Former Officeholders acted properly and consistent with their
mandate as receiver-managers and liquidators. They rationally prioritized their many competing
priorities and responsibilities and did so in light of the restraints caused by lack of funding and
lack of information. The Former Officeholders acted consistent with their role as court-appointed

officers acting on behalf of SIB’s creditors and acted in the most cost-effective manner possible.

55.  In the circumstances, even if the Former Officeholders had spent all of their time and
efforts on investigating and pursuing third party claims in dereliction of their other higher
priorities, they still would not have discovered the facts giving rise to the Joint Liquidators’
claim against TD Bank prior to the Limitations Date. For similar reasons, even with the benefit
of funding and certain records not available to the Former Officeholders, the U.S. Recetver also
did not discover and could not have discovered with reasonable diligence those facts until after
the Limitations Date. At all relevant times, the Former Officeholders and the U.S. Receiver acted

as would a reasonable person in the circumstances.

Conclusion

56.  Inlight of the foregoing, TD Bank’s limitations defence must fail.

Date: September 22, 2014 BENNETT JONES LLP
One First Canadian Place
Suite 3400, P.O, Box 130
Toronto, ON M5X 1A4

Lincoln Caylor (LSUC # 37030L)
Maureen M., Ward (LSUC #44065Q)
Nathan J. Shaheen (LSUC #60280U)

Tel: 416.777.6121/4630/7306
Fax: 416,863,1716

Lawyers for the plaintiffs
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