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alia, the CDs were safe imvestments backed by SIB, which was said to be a reputabls, long-

standing, multi-billion dollar banking institution.

10.  Dynasty, Hirani, Aseria, Sunderji and 1252 Qusbec are sometimes referred to herein

collectively as the Plaintifis.

The Defendant
11, ‘The Defendant, TD Bank, is a Schedule I bank pursuant 10 the Bank Act, 1991, R.S.C.

¢.46 with operations throughout Canada and elsewhere, TD Bark acted as cofrsspondent bank
for the Named Companies, and has en-dsposit almost U.S. $19 million of investor funds related
to their purchases of CDs (the "Trust Funds™), TD Bank also has important records concerning

those purchases and the Named Companies' receipt and use of the Trust Funds,

The Named Companies

12.  SIB purports'to be a private intemnational bank domiciled in St. John's, Antigua, West
Tndies. STB olaims fo serve clients in 131 countries and to hold U.S. $7.2 billion in assets under
management. SIB’s Ammual Repoﬁ for 2007 states that SIB has 50,000 clients. SIB ispart ofa
complex web of afﬁiiated companies that exist and operate under the brand Stanford Finaacial
Group ("SFG™). SFG is described as a pﬁvétely—held group of co:'mpaqies that has in excess of
U.8, $50 billion "umder advisement", Unlike a commercial bank, SIB does not loan money. SIB

sells CDs 1o investors through its affiliated investment advisor (Stanford Group Company),

13.  Stanford Group Company ("SGC") is -a Houston-based corporation, registered. with the

Securities Exchange Commission (the "SEC™) as a broker-dealer and investment advisor. It has
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29 offices located throughout the United States. SGC’s principal business consists of sales of

STB-issued securities, marketed as CDs!

14,  Stanford Capital Management, LLC ("SCM"), is a registered investment advisor in the
United States, which took over mendgement of the SAS program from SGC in early 2007. Ths
SAS program is avother investment promoted by the Named Compenies and believed fo be

related to the sale of CDs. SGC marketed the SAS program through SCM.

15,  SIB, SGC and SCM are referred 1o herein collectively as the Named Cotnpaniss.

The Related Action

16. By statement of claim fled April 17, 2Q09 (Action No. 0901-05677), the Plaintiffs
cornmenced legal proceedings in the Court of Queen's Bench of Alberta for, among other things,
the recovery of the amounts they invested in the Investment Schems (as deécﬁbed below) (the
"Related Action”), The Defendants in the Related Action ere the Named Companies plus
R. Allan Stanford, James M, Davis, Laura Penderéest—HoIt, Faran Kassam, Alain Lapointe and

as-of-yet-inidentified individuals and corporations described as J ohnDoe 110 9, Jane Doe 1 to 8

and ABC Corp. 1to 5.

17.  The Plaintiffs allege in the Related Action that, among other things, SIB, acting through 4
) netwo:;k of SGC financial advisors, sold approximately U.S. $8 billion of C‘D's to investors by
Iflisrepresenﬁng 1o them the nature of the investment, including that the CDs were safe, and that
the CDs would provide Tates of return that exceeded those available through true certificates of

deposit offered by traditional banks (the "Investment S cheme").
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18.  The representations that were made to the Plaintiffs to induce them into purchasing CDs

were false. Among other things, the investments were not safe and the returns on the CDs were

not as represented. |

19.  The Plaintiffs further allege in the Related Action that the Mvestment Scheme was a
frandulent means designed and carried out by the defendants in that action to dcquire the

Plaimtiffs' finds for their own benefit.

20.  The Plaintiffs allege in this Action that the funds they invested in the Investment Schemf;

were received and/or are held by the Defendant herein as all or a portion of the Trust Funds,

The Claim Against This Defendant

21.  The Plaintiffs plead that the Defendant TD Bank acted as correspondent banks for the
Named Companies and thereby became involved in the tortious acts of those companies go as fo

facilitate the Wrongdoings alleged in the Related Action and summarized hetein at paragraphs 16

1o 19,

2.  The Plaintiffs plead that the Defendant thereby has a duty to assist the Plaintiffs by giving
them full infonﬁation as to: the wrongdoings of the defendants in the Related Action; the
Jocation of the fimds obtained by those defendants by fraud; and the particulars of any transfer(s)
of these fraudulently obtsined funds. The Plaintiffs seek such disclosure on an Irmnmediate basis
50 that they may pursue the Related Action as against the Defendants in the Related Action,

inchading the Nemed Compapies, or such other Defendants as may be revealed from the

disclosure sought,
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93.  The Plaintiffs further seek an Order waiving any Implied undertaking of confidentiality
over the disclosure set out above such that they may use such disclosure in the Related ,Actioﬁ or

such further actions relating to the matters set out in the Related Action as may be appropriate.

24.  The Plaintiffs sesk an Order declaring that all or soms portion of the Trust Funds are held

by the Defendant for the benefit of the Plainiiffs.

TRYAL OF THE ACTION
95.  The Plaintiffs propose that the iial of this action be teld at the Calgary Courts Cenire, in

the City of Calgary, in the Province of Alberta, In the ‘opi'nion of the Plaintiffs, this action will

not likely take more than 25 days to iry.
WHEREFORE THE PLAINTIFES CLAIM ss against the Defondant:

.(a') | an immédia‘ce, interlocutory Order permitted the Plaintiffs to examine (i) the bank
" accounts, investment accounts and related banking and credit records and other
documents with respect to all accounts, assets, safety deposit boxes and any other

- ; assets on deposit with the Defendant or any affiliates of the Defendant, and/or any
asset, fund or account whatsoever in which any of the Named Companies have a
béneﬁcial interest, or in which any or all of themn have authority to conduct
transactions, and (ii) any sgreements, .reports, instructions, records, documents
and/or other information concerning the Defendant's relationship with the Named

| Companies, the terms under which the Defendant holds funds for the Named
Comp-anies and/or the investors who purchased certificates of depbsit offered by

the Named Companies, and the Named Companies' use of any such funds;

——
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an immediate, interlocutory Order directing that the Defendant provide to the

. Plaintiffs forthwith; coples of all agreements, reports, instructions, documents,

banking, investment and credit rscords for all accounts and things they are

permitted to examine pursuant fo the above-described Order;

an Order waiving any implied undertaking of confidentiality over the disclosure
set out above and permitting the Plaintiffs to use such disclosure in the Related .

Action or such further actons relating to the matters set out in the Related Action

as may be appropriate;

an Order declaring that the Defendant holds all or some portion of the Trust Funds

in trust for the Plaintiffs;

an Order permitting the Plaintiffs to further apply to this Honourable Court for
such fﬁrthgr relief as may be appropriate including, without limitation, Orders to
frace any proceeds of the Trust Funds and/or to declare that such Trust Punds are

held on the PIaintiff's" behalf in prierity to the ¢laims of other creditors; and

such further and other relief as this Honourdble Court may permit.

e

DATED at the City of Calgary, in the Province of Alberta, this / 7 day of April,

2009, AND DELIVERED BY BENNETT JONES LLP, Barristers and Solicitors, solicitors for

the Plaintiff herein whose address for service is in care of the said solicitors at 4500 Bankers Hall

East, 855 - 2nd Street S, W., Calgary, Alberia T2P 4K7.
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ISSUED out of the Office of the Clerk of the Court of Queen’s Bench of Alberts,

. COURTY
YA amwm'@

CLERX OF THE COURT

Tudicial District of Calgary, this _/ 7/ ifl:y of April, 2009,




NOTICE

TO: TORONTO DOMINION BANK.

You have been sued. You are the Defendants, You.

have only 15 days to fils and serve a Statement of

Defence or Demand of Notice. You or your lawyer

must fils your Statement of Defence or Demand of
Notice in the office of the Clerk of the Cowt of
Queen's Bench in Calgaty, Alberta. You or your
lawyer must also leave a copy of your Statement of
Defence or Demend of Notice at the address for
service for the Plaintiff named in this Staternent of

Claim,

WARNING: If you do not do both things within 15.
days, you may automafically lose the lawsuit, The
Plaintiff may get a Court Judgment against you if you
do not file, or do not give a copy to the Plaintiff; or do

gither thing late.
This Statement of Claim is issued by

BENNETT JONES LLFP
Jim Patterson / Lincoln Caylor / Farouk Adatia
Tel: 416.777.6250/6121/403.298.3342 -
Fax: 416.863.1716/403.265,7219

Solicitors for the Plaintiffs whose address for service
is in care of the said solicitors,

The Defendants reside or carry on business, as the
oese may be, in or about Calgary, Alberta.
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ACTIONNO. 0901 & 5777

© IN THE COURT OF QUEEN'S BENCH
OF ALBERTA. JUDICIAL DISTRICT OF
CALGARY

BETWEEN:

DYNASTY FURNITURE
MANUFACTURING LTD,,
SHAFIQ HIRANI, HANIF ASARIA,
DINMOHAMED SUNDERJI and
2645-1252 QUEBEC INC,

Plaintiffs
- and -

TORONTO DOMINION BANK

Defendant

STATEMENT OF CLAIM

BENNETT JONES LLP
4500 Bankers Hall BEast -
855 2™ Strest SW
Calgary, AB T2P 4K7

Jim Patterson / Lincoln Caylor/
Farouk Adatia
Tel: 416.777.6250/ 6121 / 403,298.3342,
Fax; 416.863.1716/403:265.7219

Solicitors for the Plaintiffs

. WSLegal\036521100010A5204069v3

| CLERK OF THE COURT
APR 1 72000

GALGABRY ALBERTA
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De 1 Anthony Friend [mailto:FriendA@bennettjones.com]
Envoy¢ : 2 juin 2009 16:29

A : Himo, Julie ’

Cc : Michael Mysak

Objet : Stanford

Julie-thanks for your most recent note. You are correct that the Vantis people are accurately described as
the Antigua Receiver. In some of the court documents in Alberta the term "U.K. Receiver" has been

utilized.

By way of background, we commenced an action in the Court of Queen's Bench of Aiberta on behalf of a
group of investors who had been defrauded by Stanford. The Plaintiffs include Dynasty Furniture
Manufacturing Ltd., and several individuals, as well as 2645-1252 Quebec Inc., a Quebec corporation which
invested approximately $5 million in the Stanford investment scheme.

The Defendants in that action include Stanford International Bank Ltd., Stanford Group Company, and other
corporate and individuals Defendants.

A copy of the Statement of Claim filed on behalf of Dynasty Furniture ef al is attached for your review. As
indicated in the claim, Stanford utilized accounts of the Toronto Dominion Bank to handle funds taken from
victims of the Investment scheme. On behalf of the Alberta victims we wish to examlne TD Bank records in
order to confirm the flow of funds from our clients through Stanford to the TD Bank accounts in
Toronto. These funds as you are aware have now been seized by the Ontario Attorney General.

In order to obtain bank records we have filed an action in the Court of Queen's Bench of Alberta naming the
Toronto Deminion Bank as Defendant. A copy of that Statement of Claim is also attached for your review.

Finally, we are attaching another copy of our Notice of Motion, which I believe was previously provided to
vou, and which was originally to be heard by the Alberta Court on May 20, 20098. The application is now
scheduled to be heard before Associate Chief Justice Wittmann on Friday, June 12, 2009,

We also gave notice of our application to the U.S. Receiver which is represented by Oslers in Calgary. The
U.S. Receiver advises us that it intends to make a cross-application to the Alberta Court seeking seeking
standing to appear in the Alberta action, seeking a stay of the actions, and arguing that Ontario is the
appropriate forum for the hearing of our clients' claim and application. We expect to receive a copy of the
motion materials of the U.S. Receiver later today and we will provide those to you. It would seem clear
that the steps being taken by the U.S. Receiver in Alberta are premised on the assumption that the U.S.
Receiver is the proper Receiver for Stanford and should be recognized as the Receiver to -deal with Stanford

matters in Canada.

The parties will be filing briefs of argument. Our clients will file their brief of argument in support of the
application seeking bank documents by this Friday, June 5. The U.S. Receiver is to file a brief in support of
its applications for Stanford etc. by Monday, June 8. Reply briefs are to be filed by Wednesday, June 10.

We will provide you with copies of these materials as they are received and you can determine whether you
wish to file any materials or argument on behalf of the Antigua Receiver.

We will be fully informing the Alberta Court of the proceedings that are ongoing in Antigua, Quebec and
Ontario and copies of pleadings and other materials available from those actions will be available for the

Court.

A. L. Friend, Q.C.
Partner

Bennett Jones LLP
T 403 298 3182 / F 403 265 7219 / E frienda@bennettjones.com
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Michael D. Mysak
Barrister and Solicitor
Direct Line: 403,298,8143

e-mail: mysakm@bennetfiones.com
File No.: 36521-11

May 14, 2009

VIA REGULAR MAIL

Ms. Julie Himo
Ogilvy Renault
Solicitors for Nigel Hamilton-Smith and

Peter Wastell (UK Receiver-Managers)
Suite 1100, 1981 McGill College Avenue
Montreal, Quebec H3A 3Cl1

Dear Ms. Himo:
Re: Stanford - Norwich Pharmacal

Further to my letter of May 13,2009, I attach a copy of the backer of the Affidavit of Zaherali (Jim)
Sunderji reflecting proof of filing effective May 14, 2009.

Yours truly,

BENNETT JONES LLP

Michael D. Mysak

MM/mp
Enclosure

WSLegal\036521\0001 115298591 v1
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ACTION NO. 0901-0901-05717

IN THE COURT OF QUEEN'S BENCH
OF ALBERTA JUDICIAL DISTRICT OF
CALGARY

BETWEEN:

DYNASTY FURNITURE
MANUFACTURING LTD.,
SHAFIQ HIRANY, HANIF ASARIA,
DINMOHAMED SUNDERJI and
2645-1252 QUEBEREC INC,

Plaintiffs
- and -

TORONTO DOMINION BANK

Defendant

AFFIDAVIT OF
ZAHERALJ (JIM) SUNDERJI

(sworn May 12, 2069)

BENNETT JONESLLP
4500 Bankers Hall East

' nnd . ;
CLERK OF THE COURT c£§i§ AS-BQ%%W

MAY 14 263 - Jim Patterson / Linceln Caylor /
Farouk Adatia

K3

CALGARY, ALBERTA

Tel: 416.777.6250/ 6121 /403.298.3342 -
Fax: 416.863.17167 403.265.7219

Lawyers for the Plaintiffs

WSLegal036521\0001 \5277452v]
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3400 One First Canadian Place, PO Box 139

EE ‘ @ﬂﬂ%’tﬁ Toronto, Ontario, Canada M5X 144
d@“@ﬁuf ' Tel 416.863.1200 Fax: 416.863.1716

www.benneltjones.ca
Jim Patterson
Direct Line: 416.777.6250
e-mail: pattersonj@bennettjones.com
Lincoln Caylor
Direct Line: 416,777.6121
e-mail: caylori@bennettjones.com
Qur File No, 36521.11
May 19, 2009
BY FACSIMILE
Mrt, James McKeachie and Mr, Dan Phelan Mz. David Braunstein
MINISTRY OF THE ATTORNEY GENERAL  Legal Department
Legal Services Division TD BANK FINANCIAL GROUP
Civil Remedies for Illicit Activities Office TD Tower, TD Centre — 12% Floor
{CRIA) P.O. Box 1, Stn. Toronto Dom.
720 Bay Street Toronto, ON M5K 1A2
8" Floor
Toronto, ON MS5G 2K1
Ms. Julie Himo : Mr. John A. MacDonald and Ms. Sonia
OGILVY RENAULT LLP Bjorkquist
Suite 1100 OSLER, HOSKIN & HARCOURT
1981 McGill College Avenue Barristers & Solicitors
Montreal, PQ H3A 3C1 P.O.Box 50

1 First Canadian Place
Toronto, ON MS5X 1B8

Mr, Orestes George Pasparakis and Ms. Lynne

O'Brien

OGILVY RENAULT LLP

Suite 3800, Royal Bank Plaza, South Tower

200 Bay St., P.O. Box 84

Toronto, ON MS5J 274

Dear Sirs/Mesdames:

Re: Receivership of Standford International Bank, Ltd. '
Court File No, CY-09-8154-00CL

We are counsel for Dynasty Furniture Manufacturing Ltd., Shafig Hirani, Hanif Asaria,
Dinmohamed Sunderji and 2645-1252 Quebec Inc., in the above-noted action.

GCALGARY o TORONTO = EDMONTON
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We enclose a Notice of Appearance being served upon you pursuant to the Rules of Civil
Procedure.

Yours truly,

BENNETT JONES LLP

AAP jim
Enclosure
WSLegal\03652 1\00011\5302936v]
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Court File No. CV-09-8154-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
ATTORNEY GENERAL OF ONTARIO

Applicant
-and -
THE CONTENTS OF YVARIOUS FINANCIAL ACCOUNTS
HELD WITH THE TORONTO-DOMINION BANK
AND T-D WATERHOUSE (IN REM)
Respondent

APPLICATION UNDER the Civil Remedies Act, 2001

NOTICE OF APPEARANCE

Dynasty Furniture Manufacturing Ltd., Shafiq Hirani, Hanif Asaria, Dinmohamed
Sunderji and 2645-1252 Quebec Inc. intend to respond fo this application.

May 19, 2009 BENNETT JONES LLP
3400 One First Canadian Place
P.O.Box 130
Toronto, ON M5X 1A4

Jim Patterson (LSUC #43529])
Tel: 416.777.6250

Lincoln Caylor (ILSUC #37030L)
Tel: 416.777.6121
Fax: 416.863.1716

Lawyers for Dynasty Furniture
Manufacturing Ltd., Shafiq Hirani, Hanif
Asaria, Dinmohamed Sunderji and
2645-1252 Quebec Inc.



TO:

- AND TO:

AND TO:

AND TO:

MINISTRY OF THE ATTORNEY
GENERAL

Legal Services Division, Civil Remedies for
Tllicit Activities Office (CRIA)

720 Bay Street

8 Floor

Toronto, ON MS5G 2K1

James McKeachie (LSUC #32985A)
Tel: 416.314,5881

Dan Phelan (LSUC #51119R)
Tel: 416.314.5881
Fax: 416.314.3714

Lawyers for the Applicant

TD BANK FINANCIAL GROUP
Legal Department

TD Tower, TD Centre — 12 Floor
P.O. Box 1 Stn. Toronto Dom.
Toronto, ON M5K 1A2

David Braunstein
Tel: 416.944.5758
Fax: 416,982.6166

OGILVY RENAULT LLP
Suite 1100

1981 McGill College Avenue
Montreal, PQ H3A 3Cl1

Julie Himo
Tel: 514.847.4747
Fax: 514,286.5474

Lawyers for Vantis PLC, The Antiguan-
appointed Receiver

OGILVY RENAULT LLP

Suite 3800, Royal Bank Plaza, South Tower
200 Bay St., P.O. Box 84

Toronto, ON MS5J 274

Orestes George Pasparakis
Tel: 416.216.4815
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AND TO:

Ms, Lynne O'Brien
Tel: 416.216.3923
Fax: 416.216.3930

Lawyers for Vantis PLC, The Antiguan-
appointed Receiver

OSLER, HOSKIN & HARCOURT
Barristers & Solicitors

P.0. Box 50

1 First Canadian Place

Toronto, ON M5X 1B8

John A. MacDonald (LSUC #25884R)
Tel; 416.862.5672

Sonia L. Bjorkquist (LSUC #38973L)
Tel: 416.862.4924
Fax: 416.862.6666

Lawyers for the U.S. Receiver, Ralph S. Janvey
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From:
Sent:
To:

Cc:
Subject:

Ms. Himo:

Albert Pelletier

21 May 2008 4:14 PM
jhimo@ogilvyrenault.com
Jim Patterson; Lincoln Caylor
Stanford

We have today become aware that your clients, Messrs. Hamilton-Smith and Wastell, have brought a motion in Quebec
seeking to have the Quebec Court recognize an order of the High Court of Justice of Antigua and Barbuda dated April 17,
2009 appointing them as Liquidators of Stanford International Bank Limited and Stanford Trust Company Limited. Given
our previous correspondence with you and, in particular, our requests that you keep us apprised of any steps your clients
are taking in Canada, we fail to understand why we have not been provided with a copy of those motion materials. May
we please have a copy of the above-referenced motion materials?

Albert Pelletier

BB anmett 7416 777 4664 1F 416 863 17167 £ pelletiera@bennettiones.com

JOHES.

Suite 3400, 1 First Canadian Place /P-0. Box 130 Toronto, Onfario MSX 1A4
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De : Anthony Friend [mailto: FnendA@bennettJones com]
Envoyé : 3 juin 2009 11:52

‘A i Himo, Julie

Cc . Michael Mysak
Objet 1 Stanford - Recognition application

Julie~I will certainly send you a copy of our brief at the end of this week when it is prepared. I will also

_keep you updated on the cross-examination and other developments in the action in Alberta. Our position

on our brief will include the argument that currently the Quebac Order recognizing the Antigua Receiver
remains in force, and that the U.S. Recelver at this time has no status to represent Stanford in Canada nor
fo take a position with respect to our action on behalf of some Alberta victims against the Toronto Pominion
Bank seeking production of certain bank records, so that we can attempt to trace funds on behalf our
clients. We are not-seeking any relief against Stanford at this stage nor against your client nor for that
matter against the U.S. Receiver.

* A. L. Friend, Q.C.
* Partner

Bennett Jones LLP
T 403 298 3182 / F 403 265 7219 / E frienda@bennettjones.com
4500 Bankers Hall East / 855 - 2nd Street S.W. / Calgary, Alberta T2P 4K7

The contents of this message may contain confidential and/or privileged
subject matter. If this message has been received in error, please contact
the sender and delete all copies. Like other forms of communication,
e-mail communications may be vulnerable o interception by unauthorized
parties. If you do not wish us to communicate with you by e-mail, please
notify us at your earliest convenience. In the absence of such

notification, your consent is assumed. Should you choosa té allow us o
communicate by e-mail, we will not take any additional security measures
(such as encryption) unless specificatly requested.
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3400 One First Canadian Place, PO Box 130

i B i
. @ﬁ ne 1 Yoronto, Ontario, Canada M5X 144
J@ﬁes LLp Tel: 416.863.1200 Fax: 416.863.1716
www.bennettiones.ca

Jim Patterson
Direct Line: 416,777.6250
e~mall: paftersonl @bennstlionsgs.com

Albert A, Pelletier
Direct Line: 416,777.4664

¢-mail: pelletiera @ bennetiiones.com
Ouwr File No, 3652111

July 10, 2009
VIA EMAIL
" Mr. James McKeachie and Mz, Dan Phelan Mr. David Braunstein
MINISTRY OF THE ATTORNEY GENERAL  Senior Counsel, Legal Department
_ Legal Services Division TD BANK FINANCIAL GROUP
Civil Remedies for Ilicit Activities Office TD Tower, TD Cenfre— 12% Floor
(CRIA) ) ‘P.0O. Box 1, Stn. Toronto Dom.
720 Bay Street Toronte, ON MS5K 1A2
8™ Floor
Toronto, ON M3G 2K1
Ms, Sonia Bjorkquist M. Orestes George Pasparakis
OSLER, HOSKIN & HARCOURT and Ms, Lynne O'Brien
Barristers & Solicitors OGILVY RENAULT LLP
P.0O, Box 50 : Suite 3800, Royal Bank Plaza, South Tower
1 First Capadian Place 200 Bay St., P.O. Box 84
Toronto, ON MS5X IB8 Toronto, ON MS5J 274

Dear Sirs/Mesdames:

Re: Attorney General of Ontario v, The Contents of Various Financial Accounts Held
. Court File No.-CV=09-8154-00CL. . ..

Given the decision of the Alberta court, our clients intend to proceed with an application in
Ontario for disclosure from TD Bank. In that regard we anticipate sending youn a draft Notice of
Application on Monday, and then booking a 9:30 appointment to appear before Justice Campbell

next week to set a schedule,

As the Attorney-General of Ontario did not participate in our clients’ motion in Alberta,
attached is a copy of Associate Chief Justice Wittmann's reasons for judgment dated June 24, 2009.

CALGARY » TORONTO » EOMONTON
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Please provide us with your available dates next week for a 9:30 appointment before Justice
.y Campbell. .

Yours truly,

BENNETIT JONES LLP

Enelosures

‘WSLegal\036521\0001 1\5404276v1
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CLERK OF THE COURT

JUN 2 4 2009

Court of Queen’s Bench of Alberta )
CALGARY, ALBERTA

Citation: Dynasty Furniture Manufacturing Ltd. v. Toronto-Dominion Bank, 2009 ABQB
388 .

Date:
Docket: 0901 05717; 0901 05677

Registry: Calgary

Between:

Dynasty Furniture Manufacturing Ltd.,
Shafiq Hirani, Hanif Asaria, Dinmohamed Sun derji
and 2645-1252 Quebec Ine.
Plaintiffs '
~gnd ~

Toronte-Dominion Bank
. Defendant

Action No, 0901 05677

And Between: ' . ‘ |
Dynasty Furniture Marnufacturing Ltd. Shafia Hirani, '
Hanif Asarid, Dinmohamed Sunderji and 2645-1252 Quebec Inc.

Plaintiffs
-and - . ;

Stanford International Bank Ltd., Stanford Group Company,
Stanford Capital Management, LLC, R. Allen Stanford,
James M, Davis, Laura Pendergest-Xolt, Faran Kassam,

Alain Lapeinte, ABC Corp, 1ta 9, Johu Doe 1 to 9
and Jane Doe 1 to 9 and other Entities and Individuals
. kmown to the Defendants AT
Defendants

F e N SO VU XS T SO NS S

., Reasons for Judgment
of the
Associate Chief Justice
Neil Wittmann
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Background

[1]  The same Plaintiffs in two actions are the applicants before the Court. The Plaintiffs are
four Alberta investors and one Quebec investor in the Stanford International Bank Lid. (“SIB™),
a corporation that, together with Stanford Group Company, Stanford Capital Management LLC,
R. Allen Stanford, James M. Davis and Laura Pendergest-Holt (collectively, “the Stanford
Group”) is accused of orchesirating one of the larger and more notorious Ponzi schemes in
recent history. SIB is headquartered in Antigua and until recently conducted business largely in
the United States, but maintained an office in the province of Quebec. The Plaintiffs sued SIB,
the Stanford Group and others on April 17", 2009 (the SIB Action), No defence has been filed.

[2]  The Plaintiffs also sued the Toronto-Dominion Bank (“TD Bank™), on April 21%, 2009
(the TD Bank Action). In the TD Bank Action, the Plaintiffs have applied for an order allowing
them to review and sxamine all bank accounts, invesiment accounts and related bank and credit
records and othier documents with respect to any assets on deposit with the TD Bank or its
affiliates. This type of order is commonly referred to as a Norwich order, derived from Norwich
Pharmacal Co and others v. Commissioners of Customs and Excise, [1973] 2 Al ER 943
(FLL.). The ultimate relief claimed is an order declaring that the TD Bank holds all or some
portion of monies the Plaintiffs describe as trust funds invested through the TD Bank as a
comresponding bank and in favour of the Plamtiffs.

[3]  The Plaintiffs allege that collectively they have invested over $17 million with SIB since
2005, The Stanford Group maintained several TD Bank accounts in Ontario, and recent
{nvestigations by SIB receivers appointed by courts in Texas and Antigua revealed some $20
million to be held thers. The Plaintiffs have applied to examine TD Bank records in an effort to
trace their funds and so have brovght an application to compel the Defendant TD Bank to
provide, in essence, all of its records relating to the Stariford Group. A. cross-motion has been
brought by the Recsiver appointed by the United States District Court in Texas, who seeks a stay
of the TD Bank Action as well as a stay in the SIB Action against, inter alia, the Stanford Group,

Timeline of Proceedings:

[4]  OnFebruary 16, 2009, the United States Securities and Exchange Commission filed for
emergency civil enforcement action in the United States District Court for the Northern District

- of Texas. District Court Judge Reed-O*Connor-issued a-freeze order and restrained all banks- - - -

and/or financial institutions holding accounts in the name or for the benefit of the Stanford
Group from engaging in any transaction or disbursing any funds without further order of the
court, The order also required all banks and financiel institutions to take the steps necessary to
repairiate to the United States the funds of defrauded investors. In a.separate order, Judge
O’Connor appointed Mr. Ralph Janvey (“the U.S. Receiver”) as receiver to take conirol and
possession of the assets of the Stanford Group companies and the District. Court assumed
exclugive jurisdiction of the assets wherever located,
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[5]  OnFebruary 19, 2009 the Antiguan Financial Services Regulatory Commission.
appointed Mr. Peter Wastell and Mr, Nigel Hamilton-Smith (“the Antigua Receivers”) receivers

of al] of the undertakings, property and assets of SIB.

[6]  OnFébruary 25, 2009 the Plaintiff Dynasty Furniture Manufacturing Ltd. (“Dynasty”)
filed a class action in this Court against the Stanford Group and a number of other parties, and on
March 6, 2009, notice of this action was provided by Dynasty’s counsel to the Antiguan and U.S.
Receivers. This action was discontinued by Dynasty on March 30, 2009.

[7]  On April 6, 2009, upon an ex parte application, the Quebec Superior Court, Commercial
Division recognized the appointment of the Antiguan Receivers and appointed them foreign
representatives, per 5.267 of the Bankrupicy and Insolvency Aet. The Order of the Quebec
Superior Court (“the Quebec Recognition Order”) granted the Antignan Receivers the power to
take into custody and control all property, undertakings and other assets of the SIB and Stanford

“Trust Company Limited,

[8]  On April 17, 2009, Justice David Harris of the Eastern Caribbéan Supreme Court, upon
application by the Antigua Receivers, issued an Order authorizing the liquidation of SIB and
appointing the Antigua Reteivers the liquidators of SIB (“the Winding Up Order”). Under the
Winding Up Order, the Antigua Recelvers were empowered to take possession of all of the
assets of SIB, wheresoever located, The Winding Up Order finther stayed all procesdings
against SIB, wheresoever initiated, On the same day; the Plaintiffs filed the SIB Action, The
Plaintiffs filed the TD Bank Action, seekmg equitable discovery of records in the possession of

D Bank April 21%, 2009,

[9] - On April 24,2009, the Attorney General of Ontario applied ex parte and obtained a
Preservation Order from Justice Campbell of the Ontario Superior Court, under the Civil
Remedies Act, 2001, requiring funds held by the TD Bark in SIB-related accounts to be paid into
Court, More than $20 million was paid; including monies from tHe-two accounts identified by

- the Plaintiffs as being the accounts into which the Plaintiff Dynasty’s funds were wire

transferred, The Plaintiffs have obtained an order from Justice Campbell of the Ontario Superior
Coutt, granting them standing in the Ontario proceedings. The U.S. and Antiguan Receivers
have filed motions to obtain standing before the Ontario Superior Court. That matter is

- scheduled to be heard by Justice-Campbell. on June 24,2009 Counsel-before me-indicated an -

adjournment is likely, because the U.S. Receiver has challenged the Quebec Recognition Order

and is motion to overturn that Order is scheduled to be heard by the Quebec Superior Court on

August 4 and 5, 2009
The Appiications

[10] The Plaintiffs, in support of their application for a Norwich order, filed the Affidavit of
Zaherali (Jim) Sunderji, the President'of the corporate Plaintiff, Dynasty, Also filed was the
cross-examination of Sundexji on his Affidavit by counsel for the U.S. Receiver and the TD

Bank. Bxtensive briefs of law and argument were filed by the Plaintiffs in support of their

application as well as by coumsel for the TD Bank and the U.S. Receiver.
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[11] Asthe argument evolved, all counsel agreed that a stay inthe SIB Action was
appropriate, at Jeast as against the Deféndants represented by the U.S. Receiver, That position
may change depending on the results of the application by the U.S. Receiver challenging the
Quebec Recognition Order which, as stated above, is not scheduled to be heard in Quebec

Superior Court until August, 2009,

[12] The remaining contested issue before me was whether this Court ought to grant equitable
discovery to the Plaintiffs. This issue was vigorously advanced by the Plaintiffs and opposed

with equal vigour by counsel for the TD Bank. Counsel for the U.S. Receiver and the Antiguan .
Receivers both made oral submissions at the hearing but the Antiguan Receivers did not file any

written materials.

Submissions of Counsel

[13] The Plaintiffs cited a number of authorities in favour of this Court granting them
equitable discovery of the TD Bank records. Foremost amongst them was Alberta (Treasury
Branches) v. Leahy, 2000 ABQB 575; AB v. CD, 2008 ABCA 51, The thrust of the opposition
included a reference to Leaky and AB v CD. Specifically, the opposition was that a Norwich

order is draconian in effect: para. 15 4B v. CD; and that a Norwich order should only be granted

in Alberts in the circumstances outlined in para. 106 of Leaky which included a requirement that
the order must be granted to “find and preserve evidence” (emphasis supplied) and the third
party must be the only practicable source of the information available.

Analysis

[14] While it may be that the concepts set forth in para. 106 of Leaty represent the law in
Alberta in terms of the factors to be considered in the exercise of the court’s discretion in
granting a Norwich order, I prefer to rest my decision on more fundamental principles, namely

Jorum conveniens and inter-jurisdictional comity.

[15] Where two or more courts in Canada are exercising jurisdiction, and the same relief by -
the same party is being sought in two ormore jurisdictions, it is generally inappropriate for the
_courtin-omejurisdiction to.make-an.ordef affecting the availability of evidence for the use of the-
party in an application or procseding in the other jurisdiction.

[16] This is especially so where there is no evidence or logical or rational argument as to why
the application for obtaining evidence cannot be made and heard in the jurisdiction where the
application will be heard on its merits, The best argument counsel for the Plaintiffs could make
in this regard, was to articulate, not without some vagueness, that in this case the Ontario
Superior Court would be grateful that another court had enabled the marshalling of evidence
before it and that if the Plaintiffs were to await the proceedings in the Ontario Superior Court,
they might be delayed in obtaining the equitable discovery they desire. The former assertion is
dubious and the latter, although perhaps realistic, is the inevitable result of a court being the
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master of its own procedure, It should not, absent unusual circumstances, be subject to the
process direction of another court.

[17] Furthermore, there is no evidence before me that any of the records sought are in any
way confined %o or limited to Calgary or Alberta. Even if some of them ars, there is no
suggestion the Ontario Superior Court cannot make a direction to the TD Bank for disclosure in

accordance with the application before it.

Decision

[18]  As aresult of proceedings initiated by the Attorney General of Ontario, some $20 million
has been paid into Court in that province. The Plaintiffs lay claim to approximately $17.5 million
of that money and seek to sstablish claims of trust and priority over it. The Plaintiffs do not want
these funds to become part of the pool of assets distributed to the very substantial number of
Stanford Group investors who have suffered Jesses. This Court is not in a position to decide or
comment upon the merits of the Plaintiffs’ trust claim.

[19] Presently, there are proceedings pending in Texas, Antigna, Quebec and Ontario. Two
receivers have been appointed. The issue of which Receiver is appropriately recognized as the -
proper foreign representative in Canada will not be determined until it is heard by the Quebec

Superior Coutrt on August 4 and 5, 2009,

'[20] Itisnotnecessary to decide whether the U.S, Receiver has standing, The Plaintiffs have

acknowledged that a stay in the SIB Action is appropriate in view of the proceedings unfolding
in Quebec and Ontario and accordingly a stay of that proceeding is ordered pending further order

of this Court.

[21] The monies in issue are now within the control of the Ontario Superior Court and all
parties have already attorned to that jurisdiction. It is there that the Plaintiffs should pursue their
claim for equitable discovery or, possibly discovery of records pursnant t6'.30.10 of the Ontario
Rules of Civil Procedure. The Plaintiffs in argument suggested that an order for equitable
discovery from this Court would assist them in obtaining evidence necessary for the
advancement of a trust claim before the Ontario Superior Court. They have not provided any

-compelling reason-why this essentially-interlocutery order-could-not, er shenld-not,-be-obtained - -

from the Ontario Court itself. The efficient resolution of all claims relating to the Stanford
Group, including the Plaintiffs’ claims, will not be aided by the involvement of ancther court in
another jurisdiction. Indeed, in the circumstances hers, it would be seen as interfering in the
process of another court, whose jurisdiction is not disputed.

Counclusion

[22] The Plaintiffs’ application for a Norwich order is dismissed because this Court declines
to entertain it in the circumstances. .
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— Heard on the 12™ day of June, 2005,
Dated at the City of Calgary, Alberta this 24% day of June, 2009.

N

[23] A stay in the SIB Action, action no. 0901-05677 is ordered and & stay in the TD Bank
Action, action no, 0901-05717, is also ordered, pending further order of this Court, '

1959

Neil Wittmann
A.CJ.C.Q.B.A.

Appearances:

: AL, Friend, Q.C.
" M.D. Mysak
for the Applicant Dynasty Furniture Manufacturing Titd.

— MM, Chernos

R.V. Reichelt
for the Respondent Toronto-Dominion Bank

v
s

T.J. Mallett
W.W. MeLeod .
for U.S. Receiver

C.P. Russell, Q.C.
for Antiguan Receivers
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Jim Patterson
Direst Line: 416.777,6250

e-mail: pattersoni@benneftlonss.com

Albert A. Pelletier
Direct Line: 416.777.4664

e~mail; pelleflera @beansttiones.com
Our File No, 36521,11

July 15,2009

VIA EMAIL

Mr. James McKeachie and Mr, Dan Phelan-
MINISTRY OF THE ATTORNEY GENERAL
Legal Services Division

Civil Remedies for Ilicit Activities Office
(CR1A)

720 Bay Street

8% Floor

Toronto, ON MS5G 2K1

Ms. Sonia Bjorkquist

OSLER, HOSKIN & HARCOURT
Barristers & Solicitors

P.0O. Box 50

1 First Canadian Place
Toronto, ON M5X 1B8

Dear Counsel:

1960

3400 One First Canadian Place, PQ Box 130
Toronto, Ontaric, Canada M5X 1A4

Tel; 416,863,200 Fax:416.863.1716
www.bennetijones.ca

Mz, Geoff Hall
McCARTHY TETRAULT
Suite 5300, TD Bank Tower
Toronto Dominion Centre
Toronto, ON MS3K 1E6

Mz, Orestes George Pasparalkis

and Ms. Lyanne O'Brien

OGILVY RENAULT LLP

Suite 3800, Royal Bank Plaza, South Tower
200 Bay St., P.O. Box 84

Toronto, ON M5J 274

Re:  Attorney General of Ontario v. The Contents of Various Financial Accounts Held

Court File No. CV-09-8154-00CL

Further to our letter dated Juls; 10, 2009, enclosed is our clients' draft fotice of application
for disclosure from TD Bank. As we have only heard back from Mr. Hall, counsel for TD Bank, we
will proceed with booking a 9:30 appointment before Justice Campbell for sometime this week or

next (excluding July 17 and 22).

Yours truly,

BENNETT JONES LL.P

WSLegal\036521\0001 1\5411006vE

CALGARY » TORONTQ » EDMONTON
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FORM 14E Court File No,
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
BETWEEN:

DYNASTY FURNITURE MANUFACTURING LTD., SHAFIQ HIRAN]I,
HANIF ASARYA, DINMOHAMED SUNDERJI and 2645-1252 QUEBEC INC.

Applicants

-and-

TORONTO-DOMINION BANK

Respondent
NOTICE OF APPLICATION
TO THE RESPONDENT

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicants. The claim
made by the applicants appears on the following page.

THIS APPLICATION will come on for a hearing on , , at , at 330

University Avenue, 7% Floor, Toronto, Ontario, M5G 1R7,

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application you or an Ontario lawyer acting
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of
Civil Procedure, serve it on the applicant's lawyer or, where the applicant does not have a lawyer,
serve it on the applicant, and file it, with proof of service, in this court office, and you or your

lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON
THE APPLICATION, you or your lawyer must, in addition to serving your notice of appearance,
serve a copy of the evidence on the applicant's lawyer or, where the applicant does not have a
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lawyer, serve it on the applicant, and file it, with proof of service, in the court office where the
applcation is to be heard as soon as possible, but at least two days before the hearing.

: IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN

YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. I¥ YOU WISH TO
- OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
) MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

..... DATE: Issued by:

Local Registrar '

Address of Court Office;

'7“1'1 Floor, 330 University Avenue
Toronto, Ontario
MS5G 1R7

TO: TORONTO DOMINION BANK
Attn: Colin Taylor & David Braunstein
12" Floor — Legal Department -
Toronto Dominion Bank Tower
66 Wellington Sireet West

Toronto, ON M5K 1A2
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NOTICE OF APPLICATION PaGgel

APPLICATION

1. The applicants, Dynasty Furniture Manufacturing Ltd., Shafiq Hirani, Hanif Asaria,
Dinmohamed Sunderji and 2645-1252 Québec Inc. (together, the "Applicants"), make

application to a Judge sitting on the Commercial List in Toronto for:

(a) an Order to examine the bark accounts, investment accounts and related banking
and credit records and other documents with respect to all accounts, assets, safety
deposit boxes and any other assets on deposit with or previously on deposit with
the Respondent, Toronto-Dominion Bank or any affiliates thereof (together, the
"TD Bank"), and/or any asset, fund or account whatsoever in which any of the
Named Companies (as described below) have a beneficial interest, or in which

any or all of them have authority to conduct fransactions;

(b)  an Order to examine any agreements, reports, instructions, records, documents
andfor other information concerning the TD Bank's relationship with the Named
Companies, the terms under which the TD Bank holds or has held funds for the
Named Companies and/or the investors who purchased certificates of -deposit

offered by the Named Companies; and the Named Companies’ use of any such

funds;

(c an Order that the TD Bark provide to the Applicants forthwith copies of all
agreements, reports, instructions, documents, banking, investment and credit
records for all accounts and things they are permiited to examine pursuant to the

above-described Order;

@ an Order waiving any implied or deemed undertaking of confidentiality over the
disclosure set out above and permitting the Applicants to use such disclosure in
the AGO Application (deseribed below) or such further applications and/or
actions relating to the matters set out in the Related Action (described below) as

may be appropriate;
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an Order permitting the Applicants to further apply to this Honourable Court for
such further relief as may be appropriate including, without limitation, Orders to
trace any proceeds of the Trust Funds (described below) and/or to declare that
such Trust Funds are held on the Applicants' behalf in priority to the claims of

other creditors; and

such further and other relief as this Honourable Court may permit

The grounds for the application are:

(a)

(b)

(©

(d)

()

®

the Applicant, Dynasty Furniture Manufacturing Ltd. ("Dynasty"), is a corporation

incorpotrated pursuant fo the laws of Alberta;

the Applicants Dr. Hanif Asaria ("Asaria"), Dinmohamed Sunderji ("Sunderji")

and Shafiq Hirani ("Hirani") are individuals residing in the Province of Alberta;

the Applicant 2645-1252 Québec Inc, ("1252 Québec”) is a corporation

incorporated pursuant to the laws of the Province of Québec;

based on misrepresentations made to them by the Named Companies and/or
individuals acting on their behalf, the Applicants together invested approximately

CDN $17.5 million in the Investment Scheme (as described below);

in making their investments, Dynasty, Asaria, Sunderji and 1252 Québec directed
their investment funds to Stanford International Bank Lid. ("SIB") via TD Bank
for the purchase of self-styled "certificates of deposit" ("CDs") offered by the

Named Companies;

the Applicant Hirani directed his inivestment funds to SIB via HSBGC, London, UK
for the purchase of CDs offered by the Named Companies. Hirani made regular

withdrawals from his SIB account via TD-Bank;
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(8 in deciding to invest their monies in what turned out to be the Investment Scheme
(as described below), the Applicants each relied on the misrepresentations made
to them that, inter alia, the CDs were safe investments backed by SIB, which was

said to be areputable, long-standing, multi-billion dollar banking institution;

(h)  the Respondent, TD Bank, is a Schedule I bank pursuant to the Bank Acr, 1991,
R.S.C. ¢.46 with operations throughout Canada and elsewhere, TD Bank acted as

correspondent bank for the Named Companies;

@ pursuant to an Order of this Honourable Court dated April 24, 2009 obtained by
the Attorney-General of Ontario (i.e., the Preservation Order described below),
TD Bank paid into court the investor funds it had on deposit in connection with

investor purchases of CDs (over CDN $20 million) (the "Trust Funds");

) TD Bank has important records concerning investor purchases of CDs, and the

. Named Companies' receipt and use of the Trust Funds;

The Named Companies

(k) = SIB purports to be a private international bank domiciled in St. John’s, Antigua,
West Indies. SIB claims to serve clients in 131 countries and to hold U.S. $7.2
billion in assets under management. SIB’s Annual Report for 2007 states that SIB
has 50,000 clients. 'SIB is part-of a complex web of affiliated companies that exist
and operate under the brand Stanford Financial Group ("SFG"). SFG is described
as a privately-held group -of compaﬁies that has in excess of U.S. $50 billion
wander advisement". Unlike a commercial bank, SIB does not loan money. SIB

sells CDs to investors tlirough its affiliated investment advisor (Stanford Group

Company);

O Stanford Group Company ("SGC") is a Houston-based corporation, registered

with the Securities Exchange Commission (the "SEC") as a broker-dealer and
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investment advisor, It has 29 offices located throughout the United States. SGC’s

principal business consists of sales of SIB-issued securities, marketed as CDs;

(n)  Stanford Capital Management, LLC ("SCM"), is a registered investment advisor
in the United States, which took over management of the SAS program from SGC
in early 2007, The SAS program is another investment promoted by the Named
Companies and believed to be related to the sale of CDs, SGC marketed the SAS

program through SCM;

(n)  SIB, SGC and SCM are referred to herein collectively as the Named Companies;

- The AGO Application

(0)  in April 2009 the Attorney-General of Ontario brought an ex parte application
before this Honourable Court for an Order pursuant to the Civil Remedies Act
{Ontario) to have the Trust Funds paid into court on the basis that those funds are
proceeds or instruments of unlawful activity. By Order dated April 24, 2009, this
Honourable Court ordered TD Bank to pay the Trust Funds into court (the

"Preservation Order™);

(p)  TD Bank has paid in excess of CDN $20 million into court pursuant to the

Preservation Order;

(@) by Order dated June 23, 2009, this Honourable Court extended the Preservation
Order until further Order of the court;

@® in its Notice of Application in the AGO Application, the Attorney-General of
Ontario seeks to have the Trust Funds forfeited to the Crown on the basis that

those funds are proceeds or instruments of unlawful activity;

(s) in May 2009 the Applicants filed a Notice of Appearance to appear in the AGO
Application. The Applicants’ position in the AGO Application is that they are the

legitimate owners of the Trust Funds, and that their status as legitimate owners
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will be proved by tracing once they obtain and review the disclosure sought from

the TD Bank in this proceeding;

® also to file Notices of Appearance in the AGO Application are (i) Messrs. Nigel
Hamilton-Smith and Peter Wastell, who were appointed in February 2009 by the
High Court of Antigua and Barbuda to serve as receivers (later liquidators) to
liquidate SIB, and (i) Mr. Ralph Janvey, who was appointed in February 2009 by
the United Stated District Court for the Northern District of Texas to serve as

receiver over, among other things, the assets and things of SIB and certain related

entities and individuals;’

(u)  without the disclosure requested herein, the Applicants will not be able to trace
the monies they invested in the Investment Scheme to the Trust Funds, which
would likely result in the Trust Funds being paid fo parties who are not the

legitimate owners of those funds;

Unknown Defendants

(v)  the Applicants require the disclosure sought herein not only to trace the monies
they invested in the Tnvestment Scheme to the Trust Funds, but also to identify

such other defendants as may be revealed from the disclosure sought;

The Related Action

(W) by statement of claim filed April 17, 2009 (Action No, 0901-05677),' the
Applicants commenced legal proceedings in the Court of Queen's Bench of
Alberta for, among other things, the recovery of the amounts they invested in the
Investment Scheme (as described below) (the "Related Action”). The Defendants
in the Related Action are the Named Companies plus R. Allan Stanford, James M.
Davis, Laura Pendergest-Holt, Faran Kassam, Alain Lapointe and as-of-yet-
unidentified individuals and corporations described as John Doe I to 9, Jane Doe

1 to 9 and ABC Corp. 1i0 9;
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x) the Applicants allege in the Related Action that, among other things, SIB, acting
through a network of SGC financial advisors, sold approximately U.S. §8 billion
of CDs to investors by misrepresenting to them the nature of the investment,
inelnding that the CDs were safe, and that the CDs would provide rates of return
that exceeded those available through true certificates of deposit offered by
traditional banks (the "Investment Scheme");

()  the represeniations that were made to the Applicants to induce them into
purchasing CDs were false. Among other things, the investments were not safe

and the returns on the CDs were not as represented;

(2) the Applicants further allege in the Related Action that the Investment Scheme
was a frandulent means designed and carried out by the defendants in that action

to acquire the Applicants’ funds for their own benefit;

(as) the Applicants allege.in this application that the funds they invested in the

Investment Scheme were received and/or are held by TD Bank as all ora portion

of the Trust Funds;

(bh) by reasons for decision dated June 24, 2009, the Related Action was stayed (as of
the date hereof no Order had yet been taken out);

The Claim Against TD Bank

(cc) the Applicants plead that TD Bank acted as correspondent banks for the Named
Companies and thereby became involved in the tortious acts of those companies

so as to facilitate the wrongdoings alleged in the Related Action and summarized

herein at paragraphs 2(w) to 2(bb),

(dd) the Applicants plead that TD Bank thereby has a duty to assist the Applicants by
siving them full information as to: the wrongdoings of the defendants in the
Related Action; the location of the funds obtained by those defendants by fraud;
and the partieulars of any transfer(s) of these fraudulently obtained funds. The
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Applicants seek such disclosure on an immediate basis so that they may pursue

their claim to the Trust Funds in the AGO Application, and actions and/or

applications as against such other defendants as may be revealed from the

disclosure sought;

(ee) the Applicants further seek an Order waiving any implied or deemed undertaking

of confidentiality over the disclosure set out above such that they may use such

disclosure in the AGO Application or such further actions and/or applications

relating to the matters set out in the Related Action as may be appropriate; and

(ff)  Rules 14.05(3)(g) and (b) of the Rules of Civil Procedure.

3. The following documentary evidence will be used at the hearing of the application:

(a)  the affidavit of Zaherali (Jim) Sundetji, sworn e and the exhibits referred fo

therein; and

(b)  such further and other material as counsel may advise and this Honourable Court

may permit.

DATED: Tuly e, 2009

WSLegal\03652110001 1A5402368v1

BENNETT JONES LLP
One First Canadian Place
Suite 3400, P.O. Box 130
Toronto, Ontario

M5X 1A4

Jim Patterson (LSUC #9)
Tel: 416.777.6250
Fax: 416.863.1716

Lincoln Caylor (LSUC #e)
Tel: 416.777.6121
Fax: 416.863.1716

Lawyers for the Applicant
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